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EXECUTIVE SUMMARY

The basis for effective follow-up

The purpose of the Optional Protocol to the United Nations Convention against Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment (OPCAT) is the prevention of torture, more precisely
‘improving the treatment and the conditions of the persons deprived of their liberty and to prevent
torture and other cruel, inhuman or degrading treatment or punishment’. In order to effectively prevent
torture and other ill-treatment the OPCAT establishes a triangular relationship between the state party,
its National Preventive Mechanism (NPM) and the UN Subcommittee on Prevention of Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment (SPT) through a series of obligations and
corresponding duties. The OPCAT envisages a role for NPMs in monitoring, and facilitating implementation
and compliance by states parties.

States bear the responsibility for implementing recommendations of NPMs, and other monitoring
bodies. However, it is commonly accepted that NPMs have a role, and a responsibility, to follow-up
on their recommendations. Follow-up is understood to be the process by which a monitoring body seeks
information on measures taken by states, and other stakeholders, in relation to their recommendations
and observations, as well as actively encourages and fosters the implementation of its recommendations
in a number of different ways.

The mandate of NPMs as set out under the OPCAT is guided by a number of fundamental principles to
ensure their effectiveness such as: a preventive approach, independence, transparency, cooperation and
constructive dialogue. These principles must guide all aspects of the mandate of NPMs including any
follow-up.

Quality reporting and effective recommendations are an essential component of each NPM’s monitoring
function. Moreover, the way reports and recommendations are written will be instrumental for the success
of the follow-up process as they are the basis for constructive dialogue with the relevant authorities. In
light of the broad range of places of detention that NPMs are mandated to visit, multidisciplinary input
is required in order to develop recommendations that address the specificities of the different types of
place of detention and deprivation of liberty. Furthermore, in order to assist follow-up and effectively
track progress made to implement recommendations, NPMs should establish effective data management
systems.

Tools for an effective follow-up and implementation

A review of the practices of NPMs operating in the European Union (EU) reveals that NPMs use a
number of different tools in order to follow-up and promote implementation of their recommendations.
However, beyond visits and written dialogue, the dialogue with the competent authorities and other
actors is yet rarely institutionalised. Overall NPMs in the EU spend relatively little resources on follow-up
and the tools used are not part of a comprehensive follow-up strategy. Nevertheless, from these
experiences and approaches a number of good practices can be identified.

Some NPMs use specific follow-up visits — focusing on specific issues and concerns — while others are
reflecting on how to better use visits to follow-up recommendations and strengthen the dialogue with the
visited institutions in general. Surveys before or following a visit have helped NPMs to assess the scope of
a problem and the development of a follow-up plan. By issuing thematic reports, circulars and newsletters
some NPMs inform the authorities of specific problems and strengthen transparency and communication.
Demanding the authorities to develop action plans has shown to be a particularly useful means to set a
clear framework for implementation, and facilitate the monitoring and evaluation.

NPMs ensure the crucial personal and oral exchange with the authorities through meetings, ad hoc or
institutionalised. In this regard working groups, either general or with a specific thematic focus, have
been very useful to enhance the dialogue and develop steps forward for the implementation of NPM
recommendations. These should ideally take place on a regular level while at the same time ensuring
effectiveness and impact-orientation. Some NPMs have also made effective use of special or general
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NPM working groups that can help to bring different state and/or non-state actors together to find a
coordinated approach for implementation.

In the dialogue with the authorities, some NPMs have had positive experiences with providing trainings
to enhance the understanding of their work and the willingness to implement their recommendations.
Individual complaints have been used by NPMs to identify systemic issues and promote implementation.
While it is not the NPMs function to investigate complaints, they should nevertheless establish a clear
policy and procedure to deal with them and cooperate with complaints mechanisms to best ensure the
protection of victims, respecting their right to privacy.

The mandate to comment on existing and draft legislation, fulfilled by most NPMs, can be very useful
in the follow-up process and some NPMs go further by proposing concrete legal and policy changes.
While national action plans on human rights and state reporting to international bodies could present
useful opportunities for NPMs to promote and monitor the implementation of their recommendations, it
appeared from the research that they have so far not been used as such.

Communication and cooperation with other actors

In the cooperation with other torture prevention actors, many NPMs cooperate with the Parliament, often
and most successfully through special committees, parliamentary groups and individual parliamentarians.
This may require a thorough identification of relevant stakeholders and caution should be exercised about
political influences on the NPMs’ work. While the importance of the judiciary for the prevention of torture
is commonly acknowledged, there is reluctance from both sides to cooperate, with the exception of only
a few but noteworthy examples. Civil society is conceded a key role in the prevention of torture. However,
a regular and institutionalised cooperation is the exception and rarely goes beyond the exchange of
information for the preparation of visits into questions how civil society could strengthen the NPM’s follow-
up process. Inter-institutional advisory bodies present very interesting examples for a structured exchange
between state and civil society actors with the NPM. Regrettably, though, these have so far not been
used to discuss the follow-up to recommendations and develop concrete steps for their implementation.
International cooperation both with the SPT and the European Committee for the Prevention of Torture
and Inhuman or Degrading Treatment or Punishment (CPT) as well as other NPMs has increased over the
last years but its full potential for the NPMs’ follow-up remains unexploited. Networks for NPMs created
at the regional level have provided a useful platform to exchange information and ideas between NPMs
and have the potential to be a useful devise for exchanging information in relation to follow-up strategies
and practice.

Publicity

While public relations are seen as a crucial element in their work, the majority of the consulted NPMs
do not have a communication plan or media strategy specifically related to their work as NPMs. Most
publicity action surrounds the publication of annual and visit reports and the management of responses to
media. Few NPMs have published urgent recommendations or press releases or appealed to the public in
case of non-implementation of recommendations. Some have carried their reflections on using publicity
and the media further but proactive and strategic interactions with the media are exceptions.

Conceptual framework for effective follow-up strategies: 10 building blocks

The ability of NPMs to secure the implementation of their recommendations is key to their success and
impact. Ultimately the recommendations are aimed at changing policies, practices and behaviour in order
to prevent torture and other ill-treatment. Thus NPMs are agents of change, contributing to improving the
treatment of detainees and the conditions of detention. While the Study shows that NPMs increasingly look
at strengthening their impact, there is certainly room for improving the quality of strategic approaches of
NPMs.

The present Study therefore proposes a conceptual framework for systematically thinking about strategies
to enhance the impact and effectiveness of NPMs, by looking at other areas of social practice, in particular
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the fields of international development and human rights, for understanding how change can be effectively
brought about. These insights have been adapted here to the field of preventive human rights monitoring
by NPMs in closed institutions.

There are numerous reasons why NPMs might want to adopt a systematic change perspective to their
work: It contributes to enhancing accountability, it leads to better performance, it contributes to make
their work transparent, and it strengthens strategic, conscientious and thoughtful use of resources.
Concretely, ten building blocks are proposed for developing an effective follow-up strategy for NPMs.
They are meant to constitute a first orientation for NPMs developing a sound strategy of follow-up. The
ten building blocks are:

1.

10.

-12 -

Situation analysis: An appropriate understanding of the factual situation in places of detention, its
assessment in the light of human rights standards as well as analysis of the root causes constitute
preconditions of any effective change strategy.

Visualising desired change: Concrete changes to be achieved at different levels can be depicted
and then systematically used as orientation for the NPM’s work.

Clarification of assumptions: In a process of (self-)reflection, members of NPMs need to make
explicit and discuss their assumptions about how change within the OPCAT mandate can actually be
effected. Such a reflection process would benefit from inputs from different academic disciplines.

Stakeholder mapping: An effective strategy needs to be built on a sound understanding of
relevant national and international actors as stakeholders, i.e. those who might have a (negative
or positive) interest, resources, knowledge and relevant power to influence implementation of
recommendations of NPMs.

Reflection on tools for action: Any strategically oriented approach to follow-up needs to thoroughly
address the choice of tools and their suitability for achieving the desired change.

Strategic networking and communication: Planning of concrete actions to achieve desired change
needs to be built on cooperation with other relevant actors who share some core beliefs. A
strategic communications plan needs to address media relations.

Developing pathways of change: A practical change approach benefits from depicting the concrete
change process in a visually simple form, e.g. in flowchart. Such a pathway of change can show the
links between goals, strategies and concrete action.

Monitoring of implementation: There is a need for an on-going process of gathering relevant
information in order to see whether there is progress towards achieving results and, if not, to
adjust the strategy.

Evaluation: At specific intervals there needs to be a more rigorous and comprehensive approach
to understanding the impact of one’s work and possible adjustment measures and learnings.

Learning: Learning is an essential element of any systematic change perspective. It should take
place constantly, both at the organisational and the individual level.
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INTRODUCTION

‘If we do not achieve that our recommendations improve the situation of the persons
deprived of their liberty, we fail’.!

Background of the Project

Nearly a decade has passed since the entry into force of the Optional Protocol to the UN Convention against
Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (OPCAT), which — through its
two level system of preventive monitoring of places of detention? — provides state parties with systematic
observations and recommendations by the international UN Subcommittee on Prevention of Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment (SPT) and National Preventive Mechanisms
(NPMs) on how to improve conditions of detention and the treatment of persons deprived of their liberty.
Of all the regions worldwide, Europe has the highest density of state parties that have established NPMs,
with 24 NPMs currently designated to carry out preventive visits to places of detention in the European
Union (EU). In addition, the SPT visits state parties and provides guidance on the development of NPMs,
whilst the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment (CPT) conducts visits to detention facilities in Council of Europe (CoE) member states providing
detailed reports and recommendations, as well as a comprehensive body of standards on the treatment
in detention.

NPMs are given a broad preventive mandate and corresponding powers under the OPCAT.? In accordance
with the OPCAT, NPMs are to conduct visits to all places of detention;* to regularly examine the treatment of
persons deprived of their liberty;® to make recommendations;® and to submit proposals and observations
on existing or draft legislation,” all with the aim of improving, where necessary, the treatment and
conditions of persons deprived of the liberty and strengthening protection against torture and other
ill-treatment. Thus the overall purpose of NPMs can be summarised in the following way: NPMs are to
identify factors existing within a state that may increase the risk of torture and other ill-treatment and
contribute to systemic/structural and sustainable change in societies towards improving the treatment
and the conditions of persons deprived of the liberty (detainees)® and preventing torture and other ill-
treatment.’

As more NPMs begin to operate and generate recommendations, their work is coming under greater
scrutiny and one of the main challenges faced ‘is ensuring that their recommendations are implemented
and lead to real changes in the practice of deprivation of liberty. Impact obviously constitutes the litmus
test of the work of monitoring bodies.”? If the visits do not lead to change, there is the risk that this will
lead to a ‘monitoring fatigue’, both among the institutions visited and the monitoring mechanism itself.

At the domestic level, the OPCAT foresees a systematic and regular dialogue between NPMs and national
authorities on the status of implementation of recommendations. The practice of the CPT and SPT also
illustrates the importance of structured dialogue and follow-up to country specific recommendations to
promote and support their implementation. The question therefore arises how the follow-up procedures

t Alberto Volpi, Argentinian NPM in Association for the Prevention of Torture (APT), Preventing torture — A shared
responsibility, Regional Forum on the OPCAT in Latin America (2014) 72 [hereinafter: APT, Regional Forum in Latin
America (2014)].

2 For the purpose of this Study, ‘places of detention’ are understood as defined by art 4 OPCAT. While there might be

particular challenges regarding places of detention run by private entities, the limited scope of this Study prevents

elaborating on these special cases and will focus on the follow-up of recommendations to state authorities.

Seearts 1, 3,4, 17-23 OPCAT.

See arts 1, 4 and 20 OPCAT.

Art 19(a) OPCAT.

Art 19(b) OPCAT.

Art 19(c) OPCAT.

For the purposes of this Study, the term ‘detainees’ will be used for ‘persons deprived of their liberty’ as defined by art

4(1) OPCAT.

o This is implied by arts 1 and 19 OPCAT.

1 APT, Regional Forum in Latin America (2014) 72.

© N o v s W
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of different monitoring mechanisms at the national, regional and international levels can be mutually
supportive, substantively cross-fertilising and strategically consistent. In addition, EU institutions can
potentially play an important role in following-up and integrating these recommendations into EU level
policies and decision-making to promote effective implementation of standards to prevent torture and
other ill-treatment across the EU.

The Project ‘Strengthening the effective implementation and follow-up of torture monitoring bodies
in the European Union’

Against this background, the Ludwig Boltzmann Institute of Human Rights in Vienna (BIM) and the Human
Rights Implementation Centre of the University of Bristol (HRIC) were awarded funding by the DG Justice
of the European Commission and co-funding by the CoE and Ministry of Foreign Affairs of Norway — to
address the following questions:

e Which methods, procedures or institutional frameworks for follow-up on the recommendations of
NPMs exist in EU member states, as well as in the practice of the CPT and the SPT?

e Which lessons can be drawn from these examples and how can they be translated into good
practice models?

e What are the needs of NPMs in order to effectively follow-up their recommendations and
systematically integrate recommendations originating from the regional and international levels
into their regular work?

e What lessons can the regional and international monitoring bodies learn from the national
practices?

e How can EU institutions be more effectively included in follow-up processes and what should be
the role of the EU in the harmonisation and policy implementation of recommendations in the
field of torture prevention?

By bringing together different actors in the field of torture prevention in two workshops and a conference,
the Project aimed to contribute to the overall objective of fostering communication and coordination
between EU NPMs, CPT, SPT, states, relevant civil society experts and EU institutions. This was done with
a view to developing and strengthening structured and systematic follow-up of recommendations of
preventive monitoring bodies and thereby promoting more systematic implementation at the national
level. The final output of the Project was to elaborate the present Study collecting and analysing good
practices of follow-up and supporting NPMs in the development of their follow-up procedures and
strategies.

Methodology

The Project chose a multi-level approach, including the three levels of preventive monitoring mechanisms
(international, regional, and national) in all participatory activities. This approach facilitated mutual,
meaningfulinteraction and exchange of practices and lessons learned on effective follow-up methodologies
and procedures between EU NPMs, CPT and SPT, while at the same time providing opportunities for
strategic cooperation and cross-fertilisation between the different bodies. The research approach was
practice-oriented and aimed at producing outputs that were directly relevant to the target group.

We combined desk-based research and analysis with participatory activities, consulting the target groups
in writing, over the phone and in joint activities to ensure that the research outputs are of practical
relevance. Firstly, comprehensive desk research was carried out on the standards, principles, procedures
and mechanisms concerning follow-up to the recommendations of the NPMs and various torture
monitoring bodies in the EU. From this initial research a common survey questionnaire was developed and
completed in consultation with NPMs to gather fundamental data on the legal framework and practices
of all functional NPMs in the EU. On the basis of the desk research, questionnaires and interviews,
country chapters on all consulted NPMs were produced in a baseline study and shared with the NPMs,
providing background information on the set-up as well as existing follow-up practices for the subsequent
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discussions. Secondly, two workshops were held in Vienna on 6-7 October 2014 and Bristol on 10-11
November 2014 creating a platform for mutual exchange of experiences and lessons learnt on follow-up
of recommendations and joint identification of further needs and gaps in strategic coordination.!* The
workshops, where EU NPMs, CPT, SPT, as well as selected representatives of state authorities and civil society
were invited, also served to build a constructive relationship between the NPMs and the other actors and
an informal network for the sharing of information. The workshops were followed-up by further research, in
particular on how impact and change can be understood (e.g. ‘theory of change’- approaches) and in-depth
bilateral phone consultations with NPM representatives.*

On the basis of the information collected throughout the Project, the present Study was drafted by BIM and
HRIC and reviewed by an external review board composed of distinguished experts in the field of torture
prevention and the work of monitoring bodies.’® The revised Study was disseminated and subsequently
presented to all NPMs, CPT, SPT, civil society and independent experts involved in the Project on 29 April
2015 at the final Project conference in Vienna. Subsequently, final revisions were made on the basis of the
discussions at the conference as well as written inputs received from a number of NPMs.

Purpose of the Study

The present Study focuses specifically on NPMs. It aims at collecting existing practices of follow-up to
recommendations and identifying good practices, which might consequently be employed by other NPMs.
Although NPMs have a broader preventive mandate, including the power to comment on draft legislation
and promote and undertake educational work, this Project focused on the follow-up to their reports and
recommendations.

Additionally, the Study proposes a conceptual framework for the development of an effective follow-up
strategy with the ultimate aim of enhancing the impact of the work of NPMs. The framework is inspired
by the practices in other fields, including other areas of human rights, thereby drawing on lessons learnt
by other actors. The authors consider that the inclusion of such a broader perspective could enrich NPM’s
practice and open up new ways of thinking about follow-up tools.

Structure of the Study

The purpose mentioned above is reflected in the structure of the Study, which is separated into three
main parts:

Part I: Basis for an effective follow-up

Partldeals with the basis for an effective follow-up. Chapter 1 provides some background information onthe
different NPM models in the EU. Chapter 2 discusses the concept of follow-up and considers the respective
duties and roles for the range of actors that have the potential to influence follow-up and implementation.
It also reflects on how to measure implementation and the difficulties and variables involved. Chapter 3
subsequently analyses principles underpinning follow-up, such as the preventive approach of NPMs, as
set out under the OPCAT. It also explores the importance of the principles of independence, transparency,
cooperation and dialogue and effectiveness for the follow-up by NPMs. Chapter 4 examines the drafting
of quality reports, the formulation of effective recommendations, including the ‘double-SMART’ criteria

1n Representatives from NPMs in the European Union from Austria, Bulgaria, Croatia, Estonia, France, Germany, Lithuania,
Malta, the Netherlands, Poland, Portugal Slovenia, the UK, the SPT, the CPT and other relevant stakeholders from
the state, civil society and the European Union were present. Representatives from the Czech Republic, Denmark,
Luxembourg, Spain and Sweden were invited but unable to attend.

12 See the Annex for the questions discussed during the consultations.

13 Consisting of Silvia Casale, former President of the SPT and the CPT, Richard Carver, Senior Lecturer in Human Rights
and Governance from Oxford Brookes University and renowned expert on the effectiveness of National Human Rights
Institutions and torture prevention measures and Francesca Gordon, staff member of the CPT Secretariat and previously
European NPM Project Manager at the CoE and Associate Inspector at Her Majesty’s Inspector of Prisons (HMIP/UK
NPM), who provided comments in her capacity as peer-reviewer and not on behalf of the CPT.
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developed by the APT, and the establishment of databases in order to assist follow-up.

Part Il: Tools for an effective follow-up

Part Il constitutes the core part of the Study. It explores the range of tools currently applied by NPMs to
follow-up on recommendations. Chapter 1 considers different forms of cooperation and dialogue with the
authorities directly responsible for the visited institutions written, orally, formal and informal. Chapter 2
explores the range of other possible stakeholders and actors that might play a relevant role in the follow-
up process, such as Parliament, civil society, the judiciary, and the media. It also looks at international
actors and considers the potential for cooperation with other NPMs, the SPT, the CPT and the EU. Chapter
3 discusses the importance of publicity of the NPM’s reports and evaluates what role publicity plays with
regard to effective follow-up. Cooperation with the media, including NPMs’ practical experience in this
regard, is also addressed in this Chapter.

Part Ili: A systematic change perspective: 10 building blocks of an effective follow-up strategy

The final Part distils central elements of models for strengthening effectiveness and impact in different
fields of social practice, in particular international development and human rights. Consequently, this Part
attempts to adapt these models to the field of preventive monitoring by NPMs. The approach, developed
by Amnesty International in its internal impact assessment toolkit,'* has been of particular importance in
this regard. Part lll also contains some practices, which already exist within NPMs, identified in the course
of the consultations.

4 Amnesty International, Proving and Improving our Impact: An Impact Assessment Toolkit, ACT 10/020/2011 [hereinafter:
Amnesty International, Impact Assessment Toolkit (2011)].
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PART I: BASIS FOR AN EFFECTIVE FOLLOW-UP

1. BACKGROUND: NPM MODELS IN THE EU

The NPMs participating in the present Project represent a diverse group demonstrating the variety of
approaches taken by OPCAT state parties to meet their obligation to put in place some form of NPM.
Although the majority are bodies that have been carrying out a visiting — and to some extent a preventive
role — for a number of years before being designated to take on the NPM mandate,’® a few are newly
established bodies.*®

In addition, NPMs also have a range of different structures and compositions, some are formed of multiple
bodies,’” and some have in-built co-operation structures with civil society,'® whereas others are located in
the existing Ombuds institutions.? The form an NPM takes and the context within which it functions are
obvious factors that influence the scope, complexity, and type of follow-up on their recommendations.
For example, any strategy, tools and procedure for follow-up that an NPM may require depends in part
on whether it is a stand-alone body or one that is part of an organisation, often an Ombudsman, with a
broader remit. An NPM operating within a small country with only a handful of places of detention can
potentially conduct more frequent follow-up visits to an establishment than an NPM operating in a large
country with numerous institutions to monitor. For example, in Malta the Board of Visitors for Detained
Persons conducts fortnightly visits to the two detention centres for migrants. Furthermore, the number
of relevant stakeholders will be a lot smaller in such countries, leading to a different approach with regard
to strategy development. The structure of an NPM and country context will also have an impact on, for
example, the number of recommendations being made by particular NPMs and consequently the degree
of follow-up required, as well as the manner in which recommendations need to be recorded. For example,
a large or multiple body-NPM may need to have a more sophisticated system for the centralisation and
dissemination of its recommendations among its staff than a smaller or single-body NPM.

Notwithstanding the diversity among the NPMs in terms of their structure, mandate and organisation,
some common approaches and trends with respect to follow-up were observable, most notably that
revisiting a place of detention, dialogue with state authorities and places of detention, and engagement
with other actors, were the primary means of conducting follow-up on recommendations. These will be
examined in more detail in Part Il below.

2. PRIMARY CONSIDERATIONS REGARDING FOLLOW-UP AND IMPLEMENTATION
2.1 What do we mean by ‘recommendations’?

The range and type of recommendations issued by the various NPMs vary significantly in terms of content
and the time frame and resources that may be required to implement them. Some recommendations may
address particular issues observed in a specific place of detention, whereas others may relate more to
system-wide problems in the national framework to protect people from torture and other ill-treatment.
In addition, the ‘relevant authority’ to whom the recommendations should be addressed will also
depend on their content that is to say on whether the decision to implement the change required by the
recommendations can be taken at the local or state level. It is acknowledged that there might be particular
challenges in following-up and implementing recommendations in respect of places of detention run by
private entities, and de facto places of deprivation of liberty. However, the scope of the research did not
allow to specifically address these challenges.

2.2 What do we mean by follow-up and implementation?

For the purposes of this Project ‘follow-up’ is understood to be the process by which a monitoring body
seeksinformation on measures taken by states and other stakeholdersin relation to their recommendations

15 E.g. Estonia, the Netherlands, Portugal and the UK.

16 E.g. France, Germany, Lithuania.

1 E.g. the Netherlands, Malta, the UK and Germany.

8 E.g.Slovenia and Demark.

19 E.g. Austria, Bulgaria, Croatia, Cyprus, Czech Republic, Denmark, Estonia, Lithuania, Poland, Slovenia.
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and observations, as well as actively encourages and fosters the implementation of its recommendations
in a number of different ways.

The purpose of ‘follow-up’ is often closely associated with the concepts of ‘implementation’ and
‘compliance’, and ‘follow-up’ is frequently understood to be a means not only to monitor but to secure,
or at least, facilitate, ‘implementation’ and ‘compliance’. This raises questions as to what is meant by
‘implementation’ and ‘compliance’ and whose responsibility is it to monitor them?

The terms ‘implementation’ and ‘compliance’ are often used interchangeably and/or inconsistently by
various actors, including torture monitoring bodies. For example, some bodies speak of ‘compliance’ with
their recommendations whereas others may refer to the ‘implementation’ of their recommendations.
Although there is undoubtedly a close nexus between ‘implementation’ and ‘compliance’, they are
distinct concepts. For the purposes of this research ‘implementation’ can be understood as the process
by which states, their authorities and agencies, take steps to address recommendations of torture
monitoring bodies. ‘Compliance’ on the other hand is arguably a broader concept, and relates to whether
state practice in fact matches international norms and standards. Notwithstanding these formal, complex
definitions, in practice it is noted that these terms are often used interchangeably, while the objective is
commonly understood to be monitoring whether there has been any action taken on a recommendation.

2.3 Who should follow-up recommendations?

States bear the primary responsibility for implementation and compliance with international human rights
standards. The OPCAT was developed specifically as a means to assist states parties to the UN Convention
against Torture (CAT) to implement their obligation to prevent torture and other ill-treatment,®* and
the requirement for states parties to put in place an independent and functioning NPM is designed to
be a practical step towards fulfilling this obligation. In order to effectively prevent torture and other ill-
treatment the OPCAT establishes a triangular relationship between the state party, its NPM and the SPT
through a series of obligations and corresponding duties.” Thus the OPCAT envisages a role for NPMs
in monitoring and facilitating implementation and compliance by states parties with their obligation to
prevent torture and other ill-treatment.

NPMs, as preventive bodies, have a broad mandate which ‘includes influencing, monitoring, training,
and assistance that can be part of bringing about change in the systems in which torture, ill treatment,
and discrimination takes place.”?? One can identify at least three elements ‘necessary for contributing
to systemic change: 1) understanding the detention system, 2) improving the detention system through
assistance and support, and 3) working on the context in which the detention system exists, including
legal systems, services, and behaviors’.?

At the workshops held in the framework of this Project, NPMs generally considered that they have a
responsibility to follow-up and monitor the steps taken to implement their recommendations and
observations. Indeed, article 22 OPCAT implies that the NPM will have at least some role, by requiring
that ‘the competent authorities of the state party concerned shall examine the recommendations of the
national preventive mechanism and enter into a dialogue with it on possible implementation measures’
(emphasis added). However, the consultations held in the framework of this Project found that the exact
extent of this role is very much open to debate. Many we spoke to argued that follow-up should not be

20 Art2(1) CAT.

21 See APT and Inter-American Institute for Human Rights (IIHR), Optional Protocol to the Convention against Torture:
Implementation Manual (rev edn, APT 2010) 14 [hereinafter: APT and IIHR, Implementation Manual (2010)].

M Werntz, ‘Keynote Address: The Impact of Visiting Mechanisms in Torture Prevention’ (Enhancing Visits to Places of
Detention: Promoting Collaboration. Proceedings of a Conference Presented by American University Washington College
of Law and the Association for the Prevention of Torture, March 18, 2011) <http://www.apt.ch/content/files_res/vol-18-
issue-4-spring-2011-special-edition.pdf>.

3 Ibid.

-23-



PART I: BASIS FOR AN EFFECTIVE FOLLOW-UP

the sole responsibility of the NPM, but ideally there should be a ‘collaborative follow-up process’, whereby
the NPM works in cooperation with the state and non-state actors, and there was some consensus on the
list of who these actors should be (Parliament, judiciary, civil society, media, etc.). Who should lead on this
process of follow-up, however, is subject to some difference of opinion. The majority of NPMs consulted
considered this should be the NPM itself, it being the one issuing the recommendations and because it
enabled the NPM itself to evaluate the impact of its own work.

Our conclusions would be that an NPM must play a leading role in follow-up, but that it should not be the
sole actor involved. Who else should engage with it, and whether the NPM should lead the process, is
dependent on the context of the particular state. But having a clear strategy on follow-up which involves
a range of actors would be important and this strategy is something that the NPM itself will have to
determine in collaboration with others. Furthermore, whatever role the NPM does play in follow-up, it
needs to be provided with sufficient financial and human resources to do so.*

At the very least the NPM needs to be able to ‘enter into a dialogue’ with the ‘competent authorities’ of
the state ‘on possible implementation measures’.?> Who are the ‘competent authorities’ will depend on
the nature of the recommendation and who is best placed to address the issue of concern effectively.

What that follow-up role should entail is also debatable. The role of the NPM with regard to follow-
up to recommendations in practice goes beyond the visiting of institutions, and encompasses a number
of different activities with regard to making sure its recommendations are implemented. How far this
advisory or assistance role goes is subject to debate. The extent to which the NPM should provide practical
advice to the authorities on how to implement the recommendations is not always clear, and NPMs vary in
their approach in this regard, as it will be outlined in more detail in Part |, Chapter 4.2. In addition, several
NPMs, for example, have expressed uneasiness when asked whether they do ‘advocacy’ in order to foster
the implementation of their recommendations, probably because ‘advocacy’ is often rather understood
as ‘campaigning’, something NGOs engage in. Advocacy can however be defined as ‘public support for or
recommendation of a particular cause or policy’*® and might be helpful when describing the NPM’s role in
the follow-up process, as it delineates, albeit broadly, what activities NPMs engage in, e.g. when involving
Parliament or the media.

2.4 Whose recommendations?

A further issue that has arisen is the extent to which NPMs should also follow-up on recommendations
made by other bodies, such as the SPT and CPT. The SPT ‘Guidelines on national preventive mechanisms’
(hereinafter: Guidelines) expressly states that NPMs should ‘[...] actively seek to follow-up on the
implementation of any recommendations which the SPT has made in relation to the country in question,
liaising with the SPT when doing so.””” On the one hand, this makes sense: the OPCAT envisages NPMs
acting as a bridge between the international and national levels,?® noting that ‘having an effective, fully
independent and properly resourced NPM could greatly contribute to efforts’ to follow-up.?® Where the
SPT has made an NPM advisory visit, and in the context of its other visits, recommendations will often be
directed towards the NPM itself. On the other hand, however, the extent to which NPMs can follow-up
on recommendations made by the SPT is constrained by the fact that the state determines whether it
will publish the SPT report.3® For the SPT the opportunities to obtain information against which to check

2 See Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (SPT)
‘Analytical self-assessment tool for National Preventive Mechanisms: A preliminary guide by the Subcommittee on
Prevention of Torture regarding the functioning of an NPM’ (6 February 2012) UN Doc CAT/OP/1, para 2
[hereinafter: SPT, UN Doc CAT/OP/1].

25 Seeart 22 OPCAT.

% See Oxford Dictionary. Available: <http://www.oxforddictionaries.com/definition/english/advocacy>.

27 SPT ‘Guidelines on national preventive mechanisms’ (9 December 2010) UN Doc CAT/OP/12/5, para 38
[hereinafter: SPT, UN Doc CAT/OP/12/5].

8 See e.g. art 20(f) OPCAT.

2% SPT ‘Replies by Brazil to the first response of the Subcommittee’ (31 March 2014) UN Doc CAT/OP/BRA/2/Add.1, para 21.

30 Seeart 16 OPCAT.
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the responses of the state, if any are in fact received, are limited and the SPT is principally reliant on
other actors, including the NPM, to provide it with such evidence. An independent and credible NPM
can provide a reliable source of information.?* Many NPMs also include in their own recommendations
reference to international standards and documents as well as to related recommendations from these
and other international bodies, such as the CPT.

2.5 How to measure implementation and compliance

In recent years there has been considerable attention paid to how to measure implementation and
compliance with human rights norms and standards. Within this there is extensive literature and documents
on human rights indicators, which have been used to measure compliance of human rights norms and
standards,® but it is unfortunate that it is seen as complex and technical.®® In addition, Richard Carver
notes that ‘in some instances the indicator does not have the valid, proven relationship with the right
ostensibly being measured.”*® These factors explain in part why potentially useful tools from the human
rights indicators field have not generally been translated over into discussions on measuring compliance
with recommendations of institutions like NPMs or other bodies.

Various questions are considered by those treaty bodies or other actors who undertake follow-up and
measurement of compliance and implementation. These include: what information should be collected
to measure compliance and implementation (namely, not only information from the state or the actor
expected to comply, but other sources such as Civil Society Organisations (CSOs), National Human
Rights Institutions (NHRI), parliamentarians, among others); and what precisely is being measured
(particularly when the recommendation made by the relevant body may not itself be sufficiently specific).
It requires consideration of a number of variables including: the length of time taken to comply with a
recommendation; how many recommendations are made at any one time and whether some need to be
prioritised; the complexity of what may be required to comply and implement; and the range of actors
that should be involved in doing so.

One interesting attempt by an NPM to measure implementation of recommendations can be found outside
of the European context. In the Maldives the NPM has developed a ‘Recommendations Monitoring Tool
Kit’.3> This comprises three core elements:

1. Arecommendations implementation time-line
2. Arecommendations monitoring tool;
3. A ‘17 Factor Model'.

Within this package of tools the recommendations implementation time-line consists of a list of
recommendations in each visit report, which is shared with the relevant authority and forms part of the
process of establishing constructive dialogue. The recommendations monitoring tool sets out progress
with the implementation of each recommendation based on ‘progress monitoring scale’.® Lastly, the 17
Factor Model sets out a list of factors identified by the NPM that are applied to each recommendation as
an indicator of implementation.*’

31 See Part Il, Chapter 2.5 for more information about cooperation with international actors.

32 See UN Office of the High Commissioner for Human Rights (OHCHR)’s webpage: <http://www.ohchr.org/EN/Issues/
Indicators/Pages/HRIndicatorsindex.aspx>; and OHCHR, ‘Human Rights Indicators: a Guide to Measurement and
Implementation’ (2012) UN Doc HR/PUB/12/5; see also RL Barsh, ‘Measuring Human Rights: Problems of Methodology
and Purpose’ (1993) 15 (1) Human Rights Quarterly 87; M. Green, ‘What we talk about when we talk about indicators:
Current approaches to human rights measurement’ (2001) 23 Human Rights Quarterly, 1062.

3 G.de Beco, ‘Human Rights indicators: from theoretical debate to practical application’ (2013) 6 Journal of Human Rights
Practice 159.

34 Comments provided by Richard Carver during the peer review of this Study.

35 For more information on this toolkit see ] Mahmood, ‘Getting Recommendations implemented’ in APT Global Forum on
the OPCAT February 2012 <http://www.apt.ch/content/files/opcat%20forum/Jeehan _Mahmood Session5.pdf>.

3% bid.

37 bid.
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The extent to which this elaborate package of tools has actually improved implementation of
recommendations has not been extensively and comprehensively studied. Yet, although there is no
comparable example in the EU, elements of these tools can be found in the practices of some of the
NPMs in this region, such as the use of tables and/or scales to illustrate any changes in practice, agreeing
or setting timelines for measures to be taken, and systematic data management and the centralisation
of information on recommendations. For example, one of the bodies of the UK NPM, Her Majesty’s
Inspectorate for Prisons for England and Wales (HMIP), carries out inspections on the basis of published
criteria known as ‘expectations’. Each expectation describes the standards of treatment and conditions an
establishment is expected to achieve. These are underpinned by a series of ‘indicators’ which describe the
evidence that will normally indicate to inspectors whether the outcome is likely to have been achieved or
not. However, the list of indicators is not exhaustive and does not prevent an establishment demonstrating
that the expectation has been met in other ways.3®

Yet, at the end of the day whether a monitoring body such as an NPM considers an authority to have
implemented its recommendation may be just as much to do with making a judgment call, based on a
multidisciplinary approach, its own experience and knowledge of the context and engaging with various
experts, than any simplistic categorisation can hope to capture.

Categorising implementation
When assessing implementation of the recommendations our research found that NPMs differed in terms
of the categories they used. Some examples included:

- ‘implemented/implemented to a large extent/ largely not implemented to a large extent/ not
implemented’;*

- ‘executed/non-executed/non-executed due to lack of funds/non-executed due to lack of
buildings/lack of response (information)’;*°

- ‘achieved/not achieved/partially achieved/no longer relevant/not inspected’.*

In the UK some members of the NPM use percentages in relation to the level of implementation of
recommendations.*

Parallels can be drawn from the monitoring and follow-up process developed by some human rights
treaty bodies. Where they have undertaken these tasks, they have tended to use categories such as
‘full/partial/pending’,*® or ‘satisfactory/partially satisfactory/not satisfactory/failure to comply™* in their
measurements. On the one hand it is arguable that implementation and compliance cannot be measured
through such crude classifications. Often the information provided by these bodies does not reveal the
detail on how these treaty bodies reach these conclusions. On the other hand, such categorisations can
give an easy and efficient tool to identify key areas that perhaps need to be prioritised or any underlying
trends.

As avisual aid to highlight the status of issues for recipients of the report, the Dutch NPM uses color-codes
(green, light green, orange, red) in its reports for the ten regions in the country in order to convey in a
user-friendly manner whether or not there is compliance with existing standards regarding access to a

3% See UK, HMIP, Inspection Framework (2014) paras 2.21-25.

3% Austria, Human Rights Advisory Board, Bericht des Menschenrechtsbeirates (iber seine Tétigkeit im Jahr 2011 (Ministry of
Interior 2012).

40 Bulgaria, Ombudsman of the Republic of Bulgaria, Annual Report of the ombudsman as a National Preventive Mechanism
on the inspections conducted in the detention facilities in 2012.

4 E.g. UK, HMIP, Inspection Manual (2008).

42 E.g. see UK, Mental Welfare Commission for Scotland (MWCS), Annual Report 2012-2013 (2013) 10, where it is
reported that: ‘93% of our recommendations have been fully implemented or resulted in significant service improvement’.

4 See e.g. Inter-American Commission on Human Rights (IACHR), Annual Report 2013, section D.

4 E.g.the UN Human Rights Committee, ‘Report of the Special Rapporteur for follow-up on concluding observations of the
Human Rights Committee (107th session, 11-28 March 2013)’ (30 April 2013) UN Doc CCPR/C/107/2.
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lawyer, medical examinations, etc. The HMIP, one of the bodies in the UK NPM, also uses color-coding in
its reports, for example, in its tables comparing responses to its prisoner surveys, as a way of highlighting
where the responses indicate that an aspect of detention being monitored is significantly better or worse
or even where there has been no significant change since the last survey.* This helps as a starting point
for HMIP inspectors to orientate and focus their research immediately pre-visit and plan certain key areas
that must be covered during the visit.

Yet, as discussed above, measuring implementation can be difficult and depends on what is being
measured and how. As some NPMs stated, measuring implementation is not a ‘mathematical’ or
‘mechanical’ exercise and it may not always be black and white.*®* Some NPMs do not adopt rigid criteria
for assessing implementation recognising that it very much depends on the nature of the concern. As the
Slovenian NPM (Human Rights Ombudsman) told us: ‘some (e.g. broken toilet seat) are easy to define as
being implemented or not, while others (e.g. programme for sexual offenders) are anything but clear-cut
cases’. Similarly, it has been observed that recommendations that address systemic issues are more
difficult to follow-up. For example, in the UK a recent comparative study of inspection bodies noted that
‘lilnspectorates said that the absence of an obvious implementation route for recommendations that
affect whole systems is a significant challenge for them.””

Assessing the extent to which recommendations of those NPMs under our review were actually
implemented was not an aim of this research Project given that the grounds on which NPMs decide
implementation or failure to implement are not consistent between NPMs and any comparison between
them in this respect, therefore, will not be meaningful.

Typically the NPMs we interviewed have not developed or used indicators or benchmarks as tools to assess
steps taken toimplement recommendations. The starting point for NPMs is, of course, the recommendation
itself and revisiting the establishment to observe first-hand any changes. Follow-up visits were therefore
considered to be the primary practical tool to assess implementation. In addition, as discussed in Part
I, Chapter 4.2, the consultations with the NPMs underscored the importance of the recommendations
being drafted in a ‘'SMART’ way in order to aid the process of measuring implementation. A clearly written,
realistic recommendation will be easier to measure than one which is vague, overly broad and complex.

However, a few examples of types of ‘indicators’ being used to assess levels of implementation were
identified. For example, the Estonian NPM (Office of the Chancellor of Justice) uses individual applications
to the Ombudsman as one tool to measure implementation. Thus if the NPM is part of an Ombuds
institution and/or has a mandate to receive and investigate complaints, a close cooperation between the
department handling complaints and the NPM may be useful as the number and content of complaints
may be a useful indicator of the extent to which a given recommendation is implemented.

While we would not advocate that NPMs should necessarily adopt complex indicators to assess and
categorise levels of implementation, we would recommend that NPMs consider how they will measure
implementation at the time of drafting recommendations and have a strategy in place to consider how
they will present their assessment of the level of implementation. This is helpful for NPMs themselves to
measure their own impact, legitimise their role to the public and other stakeholders, to be able to insert
persistently non-complied with recommendations into a future targeted thematic or ad hoc visit, as well
as the development of key focus areas for future visits.

3. PRINCIPLES UNDERPINNING FOLLOW-UP

The mandate of NPMs as set out under the OPCAT is guided by a number of fundamental principles to
ensure their effectiveness such as: a preventive approach, independence, transparency, cooperation and

45 UK, HMIP visit reports are available at: <https://www.justiceinspectorates.gov.uk/hmiprisons/inspections/#.VQBgA
msWSr>,

4 E.g.the Netherlands and France.

47 UK, National Audit Office (NAO), Inspection: A comparative study (2015) para 2.7
[hereinafter: UK, NAO, Inspection (2015)].
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constructive dialogue. These principles must guide all aspects of the mandate of NPMs including any
follow-up and monitoring of the implementation of NPM recommendations.

3.1 A preventive approach

An NPM is a preventive body and this shapes its working methodology and engagement with the state
and other relevant stakeholders. This preventive approach has implications not only for the way an NPM
issues its recommendations, but also for their content as well as the NPM'’s role with respect to follow-up.

The overall purpose of an NPM is to contribute to the improved treatment of persons deprived of their
liberty. A preventive approach implies:

e that action is taken before torture and ill-treatment occur, with a view to proactively creating an
environment where torture is less likely to happen;

¢ a holistic view focusing on the root causes of torture and the complex factors allowing torture to
happen rather than on the individual level of violations.

The UN Committee against Torture (CAT Committee) understands the obligation of prevention as ‘wide-
ranging”® and the ‘understanding of and recommendations in respect of effective measures (...) in a
process of continual evolution.”® Indeed, article 2(1) CAT requires that ‘Each State Party shall take effective
legislative, administrative, judicial or other measures to prevent acts of torture in any territory under its
jurisdiction’. Thus the SPT has maintained that the obligation to prevent torture and other ill-treatment
cannot be defined in abstracto but rather concluded:

[T]he prevention of torture and ill-treatment embraces — or should embrace — as many as
possible of those things which in a given situation can contribute towards the lessening
of the likelihood or risk of torture or ill-treatment occurring. Such an approach requires
not only that there be compliance with relevant international obligations and standards
in both form and substance but that attention also be paid to the whole range of other
factors relevant to the experience and treatment of persons deprived of their liberty and
which by their very nature will be context specific.>®

In this sense, the SPT has emphasised that the prevalence of torture is influenced by numerous factors such
as ‘the general level of enjoyment of human rights and the rule of law, levels of poverty, social exclusion,
corruption, discrimination’* and highlighted that the SPT must engage with the broader regulatory
and policy frameworks relevant to the treatment of persons deprived of their liberty and with those
responsible for them. Additionally, the SPT has stressed that the availability of procedural safeguards play
a key role for effective prevention.5? Therefore, a preventive approach requires a holistic, sensitive and
deep understanding of the context in which an NPM is located. From such a perspective, NPMs have the
possibility to gather the relevant data to understand the structural causes of torture and ill-treatment,
going beyond the consideration of its symptoms.>* The NPM must therefore look at all levels where the
causes might be found, including the broader legal, policy and institutional frameworks. Moreover, an
NPM must have a clear vision and understanding of its role and what it wants to achieve.

The adoption of a preventive approach thus requires thorough reflections on, and awareness of, the role
and responsibilities on the part of the preventive body as well as the establishment of adequate processes

4 UN Committee Against Torture (CAT Committee) ‘General Comment No. 2: implementation of article 2 by States parties’
(24 January 2008) UN Doc CAT/C/GC/2, para 3 [hereinafter: CAT Committee, UN Doc CAT/C/GC/2].

4 |bid para 4.

50 SPT ‘The approach of the Subcommittee on Prevention of Torture to the concept of prevention of torture and other
cruel, inhuman or degrading treatment or punishment under the Optional Protocol to the Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment’ (30 December 2010) UN Doc CAT/OP/12/6, para 3
[hereinafter: SPT, UN Doc CAT/OP/12/6].

1 |Idib para 5.

52 |bid para 5(c).

%3 See also APT, Regional Forum in Latin America (2014) 42.
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and procedures. The practical implementation of the preventive approach, constituting a ‘multifaceted
and interdisciplinary endeavour’,** will have to be informed by knowledge and experience from different
backgrounds. A preventive approach will thus often require a change of approach especially for Ombuds
institutions when designated as NPMs, which have traditionally been established to receive and react
to individual complaints. The preventive approach also requires cooperation and constructive dialogue.
The discussions at the workshops held in Vienna and Bristol underlined that NPMs operate under the
principle of cooperation and should play the role of a ‘critical friend’ offering constructive advice to
the authorities. This includes highlighting positive examples from state authorities as well as others,
including best practices from other contexts, where appropriate. The preventive approach implies that
NPMs need to seek dialogue with the authorities in a cooperative spirit rather than one of condemnation
and confrontation. While violations must be clearly stated and denounced, criticism should always be
constructive and accompanied with the offer of advice on how improvements could be made. Best
practices potentially identified should be commended and replicated in other places of detention. The
dialogue and cooperation must not only involve the competent authorities in a broad sense, including the
legislative and judiciary, but there could also be a role for relevant domestic civil society actors as well as
international actors, in particular the SPT, as will also be outlined in more detail below.*

A preventive approach is consequently complex and challenging, whether in understanding the situation
and its underlying causes, in drafting reports and recommendations or in the communication and
cooperation with the authorities and other relevant stakeholders. A specific aspect of this complexity is
the need to find an adequate balance between a trustful and cooperative relationship with the authorities
on the one hand, and being an impartial, critical observer on the other hand. This difficult task requires
constant (self-)reflection in the light of the main purpose of NPMs: to best contribute to the prevention
of torture.

3.2 Independence

A fundamental principle for the effective functioning of NPMs is that they must be ‘functionally
independent’.®® In practice this means that NPMs must be capable of working without hindrance or
interference from state authorities and other actors. The members of NPMs must be independent experts
with the appropriate qualifications and expertise to carry out their mandate.>” NPMs must have control
over all aspects of their mandate and functioning such as how, where and when they conduct visits to
places of detention;*® how they spend their budget;*® and the appointment of staff. Independence is
essential to ensure the overall effectiveness and credibility of NPMs. The SPT has produced guidance for the
establishment of NPMs and self-assessment tools that can be used to facilitate and assess independence.®°
When applied to the issue of follow-up on recommendations specifically, functional independence implies
that the findings of the NPM are based on factual evidence and the recommendations made are justifiable,
credible, reliable and legitimate. These are crucial factors that can influence the overall impact of the
recommendations made by NPMs.

3.3 Transparency

There was consensus among those consulted during the workshops that transparency is one of the key
principles governing the NPM’s work. This was underlined in a number of ways. Firstly, the concept of
preventive monitoring implies that closed institutions are ‘opened up’ to independent scrutiny. Secondly,
it is presumed that an NPM will engage in constructive dialogue with the relevant authorities and this

5 SPT, UN Doc CAT/OP/12/6, para 5(i).

% Seearts. 11, 1(b) and 20(f) OPCAT; see also Part Il, Chapters 2.3 and 2.5.
%6 Seearts 17, 18, 19, and 20 OPCAT.

7 Art 18(2) OPCAT.

8 Art 19(a) OPCAT.

9 Art 18(3) OPCAT.

€0 See SPT, UN Doc CAT/OP/12/5; SPT, UN Doc CAT/OP/1.
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dialogue need not take place in secrecy. Thirdly, unlike the SPT and CPT who are bound by the principle of
confidentiality and may not generally publish reports without the express consent of the state concerned,
NPMs may publish reports and findings (whether in print or on-line), along with the response of the
authorities, at will. This can benefit interested stakeholders, in particular the detainees in the respective
institutions as well as civil society or the media. However, it was also recognised by the NPMs we consulted
that in some circumstances this transparency needs to be balanced against the importance of initiating
and maintaining a constructive dialogue and engendering trust with the authorities. The extent to which
confidentiality should apply in such contexts raises some tensions. NPMs informed us that, for example,
before publication of reports, an exchange with the authorities and the government might take place,
with their replies consequently being published together with the NPM’s findings. This approach may
provide the government or authorities a chance to respond, but might delay a report being placed in the
public domain quickly. How NPMs deal with these challenges is outlined in more detail in Part Il, Chapter 3.

In any case, the identity and information of individual detainees always has to be protected to avoid
reprisals and detainees have the right to confidentiality as regards the information provided.

3.4 Effectiveness

Article 2 CAT stipulates that each state party shall take effective legislative, administrative, judicial or
other measures to prevent acts of torture. The CAT Committee, in its General Comment 2 on article
2 elaborates that such effective measures include ‘the need to establish impartial mechanisms for
inspecting and visiting places of detention’.5! The principle of effectiveness is however also applicable
to NPMs themselves, when working on their key objective to improve ‘the treatment and the conditions
of the persons deprived of their liberty.” The SPT states in this regard that the ‘effective operation of
the NPM is a continuing obligation’®? and further clarifies that the ‘NPM should plan its work and its use
of resources in such a way as to ensure that places of deprivation of liberty are visited in a manner and
with sufficient frequency to make an effective contribution to the prevention torture and other cruel,
inhuman or degrading treatment or punishment.”®®> The OPCAT moreover stipulates criteria regarding the
establishment of NPMs which can be seen as minimum conditions to reach this objective, i.e. through
guarantees of independence and resources, the professional expertise and multidisciplinarity of staff and
the powers it is to be granted.

In applying this principle of effectiveness underlying the OPCAT, the NPM needs to employ appropriate
tools to achieve tangible, concrete results in practise: Not only does the NPM'’s planning of visits and visiting
methodology need to be conceptualised to contribute to reaching the objective stipulated in OPCAT, but
the same is applicable for the follow-up process. It is should be systematically and strategically geared
towards maximising impact and effecting positive change in the life of persons deprived of their liberty.
How this rationale can be used in the world of NPMs will be outlined in more detail in Part Ill below.

4. REPORTS, RECOMMENDATIONS AND INFORMATION MANAGEMENT SYSTEMS

NPMs consulted in the framework of this Project considered that effective follow-up to recommendations
will require quality reports, as defined below, SMART recommendations and often also an adequate
information management system (e.g. a database) as a basis for subsequent follow-up action. The
importance of consistency and comparability within the NPM and across multibody NPMs were inter alia
mentioned as guiding principles in this regard.

While a detailed analysis of the current practices with regard to drafting reports and recommendations as
well as establishing information management systems would go beyond the scope of the present Project,
their importance as a basis for follow-up merits a discussion of particularly relevant aspects, including
relevant practices of NPMs.

61 CAT Committee, UN Doc CAT/C/GC/2.
52 SPT, UN Doc CAT/OP/12/5, para 15.
8 lbid para 34.
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4.1 Drafting quality reports as a basis for follow-up action

Reporting is seen as an essential component of each NPM’s monitoring function, the basis for constructive
dialogue with the relevant authorities and a key tool for any follow-up process. The way reports and
specifically recommendations are written will be instrumental for the success of the follow-up process.
Thus it is helpful to reiterate some general principles that should inform any quality NPM reporting and
highlight the relevance for follow-up action.®* Chapter 4.1 will focus on the drafting of reports as a basis
for effective follow-up, while the publication of reports will be discussed in Part Il, Chapter 3.

Reporting in general has several functions. A report serves to inform all relevant actors about the
institution’s activities and provides an overview of the key challenges faced in a particular field (‘public
scrutiny function’, ‘information exchange function’). Reporting can also fulfil other additional functions,
such as identifying what strategic policies should be adopted in order to address the root causes of a certain
problem (‘policy formulation function’) and evaluating the implementation of previous recommendations
(‘evaluation function’).®® Furthermore, the publication of quality reports may play a key role in increasing
the institution’s visibility, credibility, and authority, which can again be beneficial when holding a dialogue
with authorities on the implementation of recommendations.

It was considered by many NPMs we spoke to that reports should be accurate and precise. This requires
that all information on which a report is based should be accurately verified and precisely described.
They should also respect the principle of impartiality. Although drafting a report which is accurate and
precise can be time consuming, many considered that it was important that reports should still be issued
promptly. Furthermore, reports should also be action-oriented, as their very mandate is to set forth
recommendations to be implemented by and to establish a dialogue with the relevant authorities. In order
to maintain a fruitful dialogue with the authorities, reports should take a cooperative and constructive
approach, in full respect of the role of the authorities as well as the mandate of the institution. They
should also safeguard the principle of sensitivity of data. Equally important is the establishment of an
information management system to organise the documents and information gathered and facilitate the
drafting process.®®

In the context of the NPMs’ work, the reporting function is typically exercised through three types of
reports: annual, visit, and thematic or other analytical reports.

4.1.1 Annual Reports

NPM annual reports can be considered to be an essential tool for transparency, accountability and
raising awareness of the work of the NPM. They can help to publicise and disseminate information
on recommendations and their implementation, as well as providing analysis on findings and specific
thematic issues. Moreover they can be used as part of the tools for dialogue with the authorities and may
contribute to the process of evaluating implementation and informing any policy reform.

8 On general principles of human rights reporting see OHCHR ‘Training Manual on Human Rights Monitoring, Professional
Training Series No. 7’ (2001) [OHCHR ‘Professional Training Series No. 7’ (2001)]; OHCHR, UN Institute for Training and
Research (UNITAR), UN Staff College Project ‘Manual on Human Rights Reporting: Under six major international human
rights instruments’ (1997) [hereinafter: OHCHR, UNITAR, UN Staff College Project ‘Manual on Human Rights Reporting’
(1997)].

8  See P. Alston, ‘The Purposes of Reporting’ in OHCHR, UNITAR, UN Staff College Project ‘Manual on Human Rights
Reporting’ (1997) 19.

66 Laurie S. Wiseberg, ‘Human rights information and documentation’, in OHCHR, UNITAR, UN Staff College Project ‘Manual
on Human Rights Reporting’ (1997) 55.
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Content

As for the content and structure of a comprehensive annual report of an NPM, both the SPT and the
Association for the Prevention of Torture (APT) have provided guidance.®’ Firstly, it is recommended to
include a brief introductory part dedicated to country-specific background information, covering the
OPCAT and the NPM institution, with a specific focus on its functioning and operation as well as challenges
encountered in the execution of its mandate. This would facilitate the dissemination of the report to those
that might not yet be aware of the NPM and its role, including staff of state institutions not yet visited, the
media or the general public. Secondly, the SPT and APT have recommended that annual reports should
also include information on the visits carried out as well as on recommendations issued. In the case of
subsequent reports, some NPMs noted that they found it useful to dedicate one part of the report to the
issue of implementation as a way to raise the visibility of the status of such and as a means to encourage
compliance. The French NPM (General Controller of Places of Deprivation of Liberty), for example, includes
a chapter on follow-up and evaluation in every annual report.

The SPT in its ‘Analytical self-assessment tool’ for NPMs further specifies that NPMs’ annual reports may
include:®®
e accounts of current challenges to the protection of the rights of persons deprived of their liberty
and to the effective execution of the NPM’s mandate, and strategic short and longer term plans,
including setting priorities;
¢ analysis of the most important findings and an account of recommendations and the responses of
the authorities to them;
o follow-up on issues outstanding from previously published reports;
e consideration of thematic issues;
e accounts of cooperation with other actors on the prevention of torture.

The SPT also stipulates that annual reports should ‘in addition to recommendations for change, include
the outcome of the dialogue with authorities.’®®

The amount of detail included on implementation in the annual report varies from NPM to NPM. For
example, inresponse to requests made by civil society representatives, the Spanish NPM includes an Annex
to its annual reports, containing all recommendations issued to authorities, including the reaction from
authorities.”” Amounting to almost 90 pages, every single recommendation by the NPM, the addressee of
the recommendation, a hyperlink reference to the paragraph in earlier annual reports, if already published
previously and the reaction of the authorities is included. These hyperlinks to the NPM recommendations
published in previous annual reports can also be found in the text describing the general situation and
findings of the NPM. In its 2013 report, the Spanish NPM also included an overview regarding the status
of implementation of all recommendations. This can be very useful in providing detailed information. In
cases of systematic non-implementation, there is however a balance to be struck in terms of whether
NPMs also give any explanation on how to address these incidents.

The extent to which the annual report should contain this level of detail is an interesting question. For
transparency and accountability and because it may often have to be laid before and on some occasions
prompt debate by Parliament, the greater the detail on implementation the better. This may be particularly
important if debate in the legislature is unlikely to take place on the content of each of the visit reports or
other findings of the NPM, or if the annual report can attract media attention and publicity.

5 APT, National Preventive Mechanisms: Drafting effective annual reports, OPCAT Briefings (2012) 3 [hereinafter: APT,
Drafting effective annual reports (2012)].

% SPT, UN Doc CAT/OP/1, para 8.

8 lbid 6.

70 See Spain, Ombudsman Institution, Annual Report 2012 13.
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Target audience and strategies for dissemination

There is also the issue of the manner in which the information is presented and who is the intended
audience. Arguably, one might expect the annual report to have a broad readership and interest among
not just the state authorities but also the legislature, detainees, civil society and others. In this respect,
therefore, making the report, particularly if it contains a significant amount of detail, more user-friendly
and accessible may increase the likelihood that its contents will be read and ultimately acted upon. The
use of a number of charts, statistics, maps and of photos by the Spanish NPM in its annual report is
considered good practice as it presents the information in a more user-friendly way.

The publication and dissemination of annual reports is specifically required under article 23 OPCAT,
which provides that ‘[t]he States Parties to the present Protocol undertake to publish and disseminate
the annual reports of the national preventive mechanisms’. The aim of this obligation is to promote and
support transparent working practices and act as a further safeguard for the independence of the NPM.
Furthermore, it is also presumed that the dissemination of the annual reports creates an instrument for
discussion on the issue of torture prevention at the national level that might also be useful for a debate on
the implementation of specific recommendations. 