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Chapterl Introduction

1.1 The preproceedings process

¢CKS -lONINBSSRAY3IEA LINPOSaaQ F2NJ OFNB LINPOSSRAy3Ia Aa |
which local authorities are expected to use before bringing child protection cases to court, so long as

this does not put children at risk. The process starts with a decision by the local authority, with legal
FROAOSET GKIFIG I OKAfRQA OANDdzradlyoSa I NB adzOK | &
decision and details of the local authbré Q& O2y OSN¥ya Ay | Wit SGGSNI 6ST¥2NB
GKS LI NByida FT2NI FNBS € S3aFt | ROAOS & prodeddings G KSe OF
YSSGAY3I®PQ 5Aa0dzaaizya |d GKSaS YSSietiggdéandeNE Ay GSy
avoided or any area of dispute narrowed. The process was introduced in April 2008 in statutory

guidance to local authorities, alongside reforms to the court process for care proceedings.

Work under the preproceedings process does not encaasp the whole of the social work involvement

with families on the edge of care proceedings. Rather, use of the process is a new phase of social work
involvement, which may or may not differ markedly from what has gone before. All work before

proceedings & issued could be considered asjpr@ceedings work. The new phase is marked by
ASYRAYILNEKSSYRNFIE t SGGUSNR G2 GKS LI NBytaszs yz220ATFe.
aSS1 tS3aAlf ROAOS LWNR OSSR Y H Y Fepok Odey chBmousE o thall S
pre-proceedings process, its impact on the professionals and families involved, and on the outcome of

the cases where it was used. It does not examine social work interactions with families outside

proceedings more broadlyut takes this as the context for the use of the ym®ceedings process.
1.2 The aims of the study

The obijective of this study was to gairdapth understanding of the working of the pproceedings

process for care proceedings and its impact, withfraenework of parental participation in local

authority child protection work and due process in decisions relating to legal rights. Guidance (DCSF
2008) outlined what local authorities were expected to do but there was no evidence about how to use
the proeess successfully, or what could realistically be achieved. The process had been introduced as
part of a programme to reduce delay in care proceedings so its impact on the time taken to make
decisions for children was clearly a matter of concern. Therealg@san expectation that the process

could result in a reduction in the number of child protection cases reaching the courts (DCSF 2008 para
3.3; MoJ and DCSF 2009, 3; Masson 2010a; Broadhurst and Holt 2010). The process had been developed
without referene to either empirical work or relevant theory so there was little for those operating it to
draw on. This study aimed to fill this gap by providing research evidence about the operation and impact
of the process. The process had the potential for impacsacial workers and local authorities by
structuring and formalizing work with parents; on parents through providing legal advice and support
which might change the way they engaged with child protection services; and on case outcomes either

1



by divertingcases from court or because courts dealt with cases where the process had been used
differently from others which had gone directly into proceedings.

This research aimed to contribute to the literatures on engaging families in child protection social
work, on the interrelationship between law and social work and procedural justice. The intention
was to provide a basis for developing practice in work with families on the edge of care
proceedings. Specifically it sought to answer the following research iquest

1. What is the relationship between the use and timing of-preceedings process and
applications for care proceedings?

2. What are the characteristics of caseslanteractions which result ifor are diverted
from) care proceedings?

3. Howdolocalauthoti A S& | NNINFOSSRANBA YSSiAy3aaQs FyR
provide parents with an opportunity to engage in constructive negotiation about their
OKAf RQa LINRGSOGAZ2YK

4. How do social workers, social work managers and local authority lawyers define and
YIEYyFE3aS GKSANI NBAINEOSHSRE yHE{ §F35 SA Y yE QK

5. 1 2¢ R2 a2f AOAUG2NRBR YR 20KSNE FOGAYy3- F2NJ LI NBy i
LINE OSSRAY3Ia YSSGAy3aqQk

6. 52 LI NByia FOS8B OSERAYHIXKSYPEINLYIQ Syrnsot Sa G(KSY
o2dzi GKSANI OKAf RNByQa OF NSK

7. To what extent are meetings successful in identifying and achieving alternatives to care
proceedings or proceedings which are uncontested?

puji
N
—

In order to answer these questions the researchers designed a mixed methods stadhyniag

local authority files on cases, observingreceedings meetings and interviewing professionals
and parents with experience of the process. Further details of the method are set out in Chapter
2. An application for funding was made to the Eamimand Social Research Council in March
2009; the decision to support the research was given in November 2009. The project started in
April 2010 and was completed at the end of June 2012.

Although the original proposal for a pproceedings system had ggested an initial pilot scheme with

an evaluation of its impact (DfES et al. 2006, para 5.12), this had not occurred. The changes to care
proceedings, including the pqeroceedings process, had been introduced in 10 initiative areas in the
autumn of 2007ut the whole scheme was implemented without any evaluation. An early evaluation of
the reforms to court proceedings was commissioned by the Ministry of Justice. Its report, published in
July 200%oncluded:

Finally, our study revealed a range of ses@oancerns regarding the ppoceedings

process. These included (but were not limited to) the efficacy of the process in preventing
cases coming to court; duration of the ppeoceedings process and potential delays in
issuing proceedings as a result; @es to and takeip of effective legal advice for both

2



parents and children; and the welfare, voice and human rights of the child during the pre
proceedings process. We urgently recommend an evaluation of theqaeeedings

process that includes greater@ass to and input from local authorities. (Jessiman et al.
2009, 35).

All these issues were examined in this study, which explored the operation and impact of the
process in six different local authorities and how the cases were processed in their latsl co

1.3 Origin of the process

¢tKS [ 2NR [/ KI yOStopidgélndy orbD8layf NEYSY AE 0 FANBRG I-f f dZRSR
FOGA2Y LINRB(G202faQ Ay FlLYAfe& LINRBOSSRAy3Iaz 3IAGAYy3A i
This idea was natew; reforms in civil justice intended to reduce both costs and delay, promoted In

England and Wales by Lord Woolf, had resulted in the introduction egtien protocols for civil

litigation (Woolf 1996; Zuckerman and Cranston 1995; Parkes 2009)tibio was taken to develop a

pre-action protocol for care proceedings but the judges who reviewedltidicial ProtocdPresident of

the Family Division 2003) introduced following the Scoping Study, indicated that they would submit

detailed proposals to th recentlyestablished Care Proceedings System Review, for the expansion of the
Protocol to include, amongst other things:

APret N2 OS SRA y 3ta enhaNd@ éxatid@duidkagice issued to local authorities under
section 7 of the Local Authority SociahBees Act 1970 by a detailed protocol or Practice
Direction which describes best practice prior to an application being made with the

intention of a) avoiding proceedings in appropriate cases where issues can be resolved in an
ADR [Alternative Dispute R#ation] environment and b) concurrently with (a) preparing

for proceedings by identifying key issues, goals and their components, to minimise delay
and costs. (Judicial Review Team 2005)

The focus of this initial proposal was on reducing the numberasdsreaching the court and
improving the quality of applications so that cases were easier for the courts to handle. Change
was to be achieved by statutory guidance imposing new requirements on local authorities. There
were three underlying assumptions} tbcal authorities brought cases unnecessarily; 2) cases
could be resolved by a form of alternative dispute resolution; 3) local authorities failed to prepare
cases adequately. These were all questionable assumptions from a local authority perspective;
none was supported by evidence.

There was little evidence of inappropriate applications; studies indicated that the vast majority of
applications resulted in orders with changes of placement for the children concerned (Hunt et al.
1999; Brophy et al. 2006; &4son et al. 2007, 2008). Although only a minority of cases was
contested at final hearing, parents were rarely willing to accept early in the proceedings that
children needed other carers, and placements with relatives were not always less contentious
than foster placements (Masson et al. 2008). There was negligible experience of alternative
dispute resolution in child protection in England and Wales (King et al. 1998; Brophy 2006). This

3



approach was used in some cases elsewhere, notably in parts of theddSada and Australia,

usually within proceedings (Thoennes 2009; Edwards 2009; Wood 2008). There were many

complexities in establishing and sustaining these serg¢iBassky and Trocmé, 1998; Stack 2003)

and only limited evidence of their effectiveng3hoennes 2009)As far as case preparation is

concerned there was (and is) a culture of using the court process to explore solutions to the

LINPOtSYa 2F LINBYydAy3ad GKNRAdZAK WAy@SadadAardAizysz | aa
1998) rather than deternming matters by assessing the application, in the light of the evidence
LINBASYGSR YR GKS LI NByidiaQ NBaLRyaSed ¢KAa OdzZ i dz2NB
was gathered during, rather than before, the proceedings. Not only did this undermineotiopn n

that cases should be fully prepared at application, it made it impossible to do so. Ensuring that

cases were properly prepared was as much about the court being prepared to make decisions on

the basis of evaluating the case presented by the locdiaity, as about the local authority

doing more work before applying to court.

The idea of a prproceedings protocol was revised and developed inGhaee Proceedings System

Review(DfES et al. 2006). The Review was established in July 2005 to exansrte vnagrove

GKS aeaidsSYy F2NJ OKAftRNBY YR FlFIYAtASAZ FyR (G2 Syadz
FYR STFFSOGAOS s1eQ o05F9{ SG Fftd® HnncI mem0Od LGa Y
proceedings (DfES et al. 2006; DCA and DfES 2006;nVe¥0); its terms of reference included:
WLRSY(GAFROAY IV I22RkAYY20FGAGBS LINF OGAOS 6KAOK Syt
LINE OSSRAY3Aa | YyRZ AyaidSFER (G2 0SS &adzZJR2NISR Ay GKSAN.
options forconsiderafl Yy ¢+ a3 WAy @SadA Il G AWl julidabintandendich A 0 A f A& 2
to encourage parents to resolve problems themselves, thus avoiding the need for full court

LINE OSSRAY3IaXQo5/! wHAnnpbo

The Review made a series of recommendations relating teppreeedings work, which aimed to:

Ensure that families and children understand the proceedings and are, wherever possible,
able to engage with them;

Ensure that s.31 applications are only made after all safe and appropriate alternatives to court
proceedingshave been explored;

LYLNR@S (GKS O2yaAraiaSyoOe |yR ljdz2atAdGe 2F adom || LILX
These recommendations were expanded andteeated at various points. The Review proposed a
a2adsSy (2 Ay¥F2N)¥ LI NBylda 2rentionsnditodyiddtiem acdedsk 2 NA (1 @ Q&
to publicly funded legal advice before proceedings were issued. This would be set out in statutory
guidance to Local Authorities and enforced, for cases that went to court, by requiring the relevant
documents to be fileavith the court:

What is agreed at this [legal planning] meeting should be recorded in a short document,
which sets out in simple language the aims of the case, including the permanent care

4



options, and the key issues that form the basis of the localZMN® G &8 Qad OF 4Sd® ¢KAa R?2
AK2dzf R FT2NX LI NI 2F GKS f20Ff FdziK2NARG@ QA | LILIK 7
proceedings best practice / guidance described above) and should be used to communicate

the issues to the family (including to older dnén) prior to court proceedings. This will

SyrotS GKS FrYAfe (42 o6S FdzZfte FgFNB 2F GKS f 20L
potential outcomes of the planned care proceedings might be. This information can then be

used by the parents as the basiswhich to seek early legal advice. This document should

subsequently form part of the local authority application to court and should be revised and

re-circulated in light of the key issues identified at the first court hear{i@fES et al. 2006,

para 5.77)

The Review recommended that this system should be the subject of an immediate pilot. This

WwO2dzZ R SOl fdz 6S XPGKS AYLI OG 2F SIENIe& tS3IFE | R
engagement with the system; the extent to which early legal advice can ensureabes
2yt e NBIFIOK (KS LRAY(G 2F LINRPOSSRAYy3IaA o
SELX 2NBRT FYyR (KS AYLI OG 2F SINIié RO
5.12)

y i

K i
A0S 2y

x o
Ny

S
O

The Review acknowledged the relevance of child protectionspdand the value of strong inter
agency working; stakeholders stressed the importance of a direct connection between the
requirements of the child protection system and the system for care proceedings (DCA et al.
2006). Nevertheless, the interface betweerild protection planning and the preroceedings

process was largely ignored. The Review proposed a new process, potentially adding complexity
and cost, rather than acknowledging the work local authorities already did, and seeking to
integrate the two sysgms in the preproceedings process.

The Review rested its approach to greceedings on the power of information and legal advice

G2 OKIFy3aS LINByldiaQ FGddAddzRSa YR 0SKFEGAZ2NE y20 2y
proceedings had been issd, as the judges had proposed. In doing so, it appears to have relied on
NEASIFNOK SOARSYOS 6O0OAGAY3I . NRLKeE HwnncO GKIG I ROAO
Ayo2t SYSy (i wlyR6XSy3aF3aS Y2ald Y2IKSNIOSINYRQYFye Tl
(DCA et al. 2006, 27). It failed to note that once proceedings had been issued few parents

succeeded in making sufficient changes to retain care of their children. However, this may not

have been so crucial to its overall scheme, which gave meeatain to improving the quality of

local authority applications to court and ensuring that local authorities did not avoid the pre

proceedings process by making emergency applications (para 5.20) than to the prospect of

diversion. The simple document praed for parents would be used in proceedings to make clear

the basis of the local authority application and its care plan (para 5.23).

Following Review, Bruce Clark from the Department for Children Schools and Families led work to
draft the proposed stattory guidance to local authorities, drawing on experience of selected
practitioners from social work and law, the views of the Legal Services Commission and other
contributions In parallel with thisthe judges from the Judicial Review Team prepared a

5



streamlined and simplified case management system for care proceedings, which is referred to as
the Public Law Outline (PLO) (Judiciary 2008). This introduced a 40 week target for the duration of
care proceedings. The new approach to care proceedings (Magdda) was introduced as a

pilot scheme in 10 initiative areas in the autumn of 2007 and implemented nationally in April

2008, without further consideration of its effects.

1.4 The introduction of the preproceedings process for care proceedings

The preproceedings process for care proceedings was introduced in April 2008 alongside the Public Law
Outline, which is a guide for judicial case management of care proceedings. The process is set out in the
second edition of Volume | of the Children Act 1989 @uwig (DCSF 2008) and in the equivalent

document for Wales (WAG 2008). This Guidance was issued under the Local Authority Social Services Act

MpTnE adTT 201 f | dzZiK2NAGASE I NB SELISOGSR G2 0O2YL
exceptionalreasoh ¢ KA OK 2dzadAFe + GFNAFGA2YyQ 65/ {CX HnnyyY

A Foreword to the Guidance by the Welsh Deputy Minister for Social Services neatly captured its role.

¢t KS DA RIFIYyOS 02YLX SYSYGSR GKS t[h YyR adzZdR2NISR W
F2NXO2 dANRA LINRPDSHA K GKS FAY 2F | OKASGAY3I WY2NB NI :
authorities and the courts. The minister summed up the purpose of thegpreeedings process as

WoSGHGGSNI O2YYdzyAOF A2y Q Syl o fcanyfast withFabnllids to hadzihi? N&X G A S &
O2YYAUGYSyid (2 20SNO2YS a2YS 2F GKSANI RAFTFAOdzZ GASA
Sy3alr3asSySydQ G2 KSfLI LINByida dzyRSNEGFIYR G4KS LINROSaA
YR dzy RSNILISWE R ADKEH eFY Syadz2NAy3a GKFEG WSEKIdzadA @S &
FfTOSNYIFGADBSa 0ST2NBQ OFNB LINRPOSSRAy3IaA NB aidl NISR

The preproceedings process

There are three main elements to the process. First, the local authority must obtain legal advideethat t

threshold for care proceedings is satisfied (para 3.25). Secondly, unless immediate or court action is

required (para 3.30) the local authority should inform the parents, in writing, of its concerns by sending
GKSY I Wt SGdSNI 6 S wignyBemlidNEnSeliry Bpary IA) A tampldte far thépye

proceedings letter is provided in Annex 1 to the Guidance. The letter entitles the parents to free (non

means tested) legal advice and assistance (Family help level 2) (LSC 2007). The fedititondor this

g2N] ¢6Fla asSd 4G monTt® ¢KANREf @ (0 KINPLO NBR/AlYaT 30 ' WIRS GiA
where local authority staff discuss with the parents the plan to safeguard the child and the action they

will take if this is not eéctive (para 3.31).

The Guidance requires local authorities to consider other matters before applying for care proceedings.

They should complete a core assessment (para 3.16) working with other agencies, particularly health

and education, to obtainacleadh OG dzNBE 2F (G KS OKAf RQAd YySSR&A oL} NI o
conferences or other means, they should explore suitable family placements for the child (3.24). Also

they should consult others, including children who are of sufficient age addrstanding, so that they

can be involved in any plans. This obligation to consult is founded on the duty in the Children Act 1989,
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s.22(4)(5) to give due consideration to the wishes and feelings of those involved, and ultimately on the
right to respect fo family life (ECHR, art. 8).

Chart 1.1:A simplified model of he preproceedings process
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A critique of the Guidance

There are a number of omissions from the Guidance, reflecting the difficulty of drafting new processes
without current experiencef practice. First, the process appears to be fstending, linked only to the

7



possible use of care proceedings. There is no recognition that cases may continue to be subject to one of
two other important local authority processeschild protection planing and reviews for looked after

children (LAC reviews). Almost 60% of children are subject to child protection plans when care
proceedings are issued (Masson et al. 2008), so this is likely to be the case for these children on the edge
of care. This raisethe question of the potential effect of letters and meetings for parents who have

already received copies of protection plans and attended conferences, review conferences and core
group meetings. It also raises questions about how the processes worth&wg8hould lack of progress

in compliance with the child protection plan be seen as a triggethie preproceedings process®nd if

so, at what point? Also, how can the gpeoceedings meeting be used when the content of the child
protection plan is anatter for the child protection conference (HM Government 2006)? What should be

the role of the preproceedings meeting in such circumstances? Should child protection Chairs also

attend these meetings?

Secondly, the impression is of an event, centredhanletter, rather a process over time which provides

new opportunities to build or rebuild a positive working relationship with parents for the benefit of their
children. The follow up to the meeting is a confirmatory letter but there is no suggestiofughar

review. Overall, the process appears linear, leading (or not) to care proceedings rather than a system
through which the relationship between the parents and the local authority is formalised (and possibly
renewed) for families at the edge of carkhis impression is reinforced by the flowchart included in the

t[h 6KAOK LJXIOSa Fff RAGSNISR OFasSa Ay | aAay3atsS o
threshold for proceedings was not met. However, Frequently Asked Questions (FAQS), isaygzbtod

AYLX SYSy (I GA 2y Thehlaiskdild be[revigwediréiglilaihbard thié safety of the child

should be a paramount consideration in this. Local authorities will need to introduce their own

procedures and systems for monitoring whetherpi®gt & A& o0SAy3 YIRS gAGK GKS

Thirdly, the Guidance contains very little about the format of, or arrangements for, the meeting. For
example, there is no mention that it should be chaired or that a record should be kept, only an
indicationAy G KS t[h FLILIXAOFGA2Y OKSO(ltAald GKFG GKS 20

0KS FIrYAft@Qd ¢KS DdzARIFYyOS Of SINI & NB3IFNRa a AYLR
LINE BARAY I LI NBylda ¢A0GK nmeetingSHOWese§ Rundﬂfplay;éthél*ﬂeg!tl oo G Ay 3
aldrdAy3 YSNBfe GKFG GKS t20Ff | dziK2NRGe@ K2dzZ R Wt
aidsSLlazx AF Fyex Oy o6S G118y Gr&)wthemdirfgmlgm&ea)s]éaﬂyaé¢

means of achieving change or agreement.
Further Guidance

Ly ! dzZ3dzAd wnndp GKS aAyAaldNR 2F WdZAGAOS A&dadzsSR Fdz
Preparing for care and supervision proceedifs] and DCSF 2009). It was based on fedédbaminars
held by the Department in July 2008 with practitioners from the areas where the PLO had been piloted

Ay lLdzidzYy Hant® ¢KS . SA0 -LWNE @ISARNSYy DdzASRGE HHMESRT GAKIS |
the start of preproceedings was not wellefined ¢ everything the local authority did before it issued



the application was prproceedingg; but it made clear that its use of the phrase was precise- Pre
proceedings commenced with a decision at a legal planning meeting to send a letter befarepngys.

¢KS . Said tNrOGAOS DdzARS a2dAKG G2 OfFNAFe& GKS RAT
AYRAOIFIGSR (KIFG GKSNB 61Fa || QéAYyR2¢ 2F 2LILIRNIdzyAde
parents that proceedings would be startelK A & &S O2y R (Ge@LJS 2F tSGHGSNE GSNJ
f SGGSND Ay GKS DdzZARS GSYLX FGS I yRidNSifchdelMBR G2 Ay
invitation to a meeting. According to the Guide, this letter did not qualify parents for Zefegiding but

they might be able to obtain the lower, meatested, level 1 service before proceedings were issued

OLI N} HPoODP ¢KAA O2yGNIRAOGA GKS [S3FE {SNBAOSa /
F @ Af 1 0f SXOKSNBE (KSoNRDESY A KROE (2F KILIAG SR BBIYE &
2007, para 20.11). The Guide also advised that local authorities should arrange for their legal

RSLI NIYSyild (2 WOKSOWIKSYyQaN®SyYy&Kad 2% ANOt daRSa | f
G2 GKS 3INRdzy Ra [PAdNG ofigid) MardNgidaBcs Wak giver@afout the language and

contents of the LbP emphasising the need to use simple English, its legal status as a trigger for legal aid

and its inclusion with the court applicatioLocal authorities were directed to use the published version
as a template and to translate it into language suitable for parents to understand. The letter should
O2y il Ay Wy2 &AdzZNLINAASAQ OHPn ®oOT &dz3a 3 SwhickhsRofld 6 SNB
WARSIFHffeQ 6S aSyid 6AGK GKS [0t OH®PndnOd LG 41 §
social worker personally if it is safe to do so, or by recorded delivery.

The Guide recognised the centrality of the meeting to theqm@ceedings process. It included two
LI 3S&a 2F 3IdARFIYOS 62dzi GKS YSSGAy3IZ FyR GKNBS ¥Fadz
lawyers and reviewing cases. Meetings should take a conciliatory approach and aim to reach agreement:

W ¢ K-proodeltlidgs meeting (PPMY a social work led meeting and not a court or

tribunal where a judge or arbiter listens to evidence, argument and makes decisions.

Neither is the PPM a forum for disputed facts to be determined, such as in a fact finding

hearing. 1 there are disputed facts or issues, the participants can through negotiation agree

facts or narrow issues down voluntarily. The PPM will not however, decide on anything

which fundamentally remains contested or disputed. No participant should feel pexssur

G2 F3INBS (2 lyedkKAy3a 0GKIFIG KS 2N aKS R2Sa yz20 4l

LG FOly26f SRISR (KS AYLRNIFYOS 2F (KS @SydzsST GKAA
encouraging (or not) attendance and engagement. It suggested that there should be an agenda
andlBGSRZ Ay Fy FLIWSYRAEYZ LlRaaAotsS YFGGSNE F2N AyOf
take minutes of the meeting and suggested that local authorities should adopt the approach

applied in child protection conferences of circulating the minuteattendees, including parents,

for correction before the local authority produces a final version (para 2.5.2). Although the Guide

a0F40SR OKIG GKS WLIzZN1I2AaS 2F GKS YSSdOAy3a gl a G2 |3
(2.5.5), itincluded no suggtions as to how this should be done. It appeared not to consider that



the majority of children within the prg@roceedings process might already be subject to
monitoring through child protection plans.

The Guide also reviewed attendance and participaioi ( KS YSSiAy3ad LG y2GSR (K
Fdzi K2NRGASE KFE@S y20 F2dzyR Al KSfLIJFdzAZ F2NJ G4KS az20
4dz33SaGSR I Y2NB aSyA2NI YIFEylF3ISN 2N WwWO2y NI OGSR LIS
hTFFAOSNIDI ¢ Aeindt wifethe Ny, Sihbaliditak&tBid rée. Such a person could

AYLINR @S G(GKS OKIFIyOSa GKIFIG GKS YSSiAy3 g2dz R 0SS LINE
by being seen as distanced from the social worker and more impartial. Where the parents were

IS3AFffte NBLINBaSYyiGSRT | f20If FdziK2NAGe& 1 g&8SNJ aK?z2d
gra QAGIHEQ F2NJ 020K GKS LI NBydGa FyR GKS t20Ff | dzi
LINA @F §S LINI OGAOS g1 & Y2lNdcodgdiBePardnticerigagebieS a2t A OA (
engage with the local authority with a view to avoiding proceedings altogether, or to narrow and

NEaz2t @S AaadzsSa gAGK GKS €20t | dzikK2a2NAGE o0STF2NB LN

The Guide gave particular attention to thegson of parents with learning disabilities or mental health
problems. Local authorities were encouraged to make use of their own adult services to assess the
capacity of parents to participate in the ppgoceedings meeting, and to make arrangements for
parents to have an advocate. However, it noted that the local authority would ultimately have to issue
proceedings if parents lacked capacity to instruct a solicitor at theppseeedings stage (2.5.4).

¢ KS OKAf RQA LI NI A OA Lilthé Gudy; it dceeptedlthe iRpofahde Ofdzf G Y I G G S NJ
consulting children and ensuring that the meeting understood their wishes but had to reflect the

LI NByiaQ NAIKGA (G2 RSOARS 46KSGKSNI 2NJ y2d GKSANI OK
information about thér health and relationships. The result was advice that was legalistic and

AYLINI OGAOFET OKAfRNBY WakKz2dAZ R 0S 3IABSYy (GKS OKI yOS
FYR WAYF2NNSR 2F (GKS t20Ff FdzikKk2NAGR O2YLX FAydGa LI
attendance (para 2.5.6).

¢t KS DdzZARS AyOf dzZRSR I KSIRAY3I WeCAYAYIAQ O6HDPpDOMU I 0 dz
for the meeting, how long the prproceedings process should be allowed to run, or time periods

for review, leaving these difficultdaes to the judgment of social workers and managers. Rather,

it stressed that applications to court should not be delayed when children needed protection. It

also recommended using the PPM to agree joint instruction of the expert so that specialist

assessients, required for the proceedings, could be commissioned during themeeedings

process (2.7.3).

Overall, the approach of the Guide to the ggeceedings stage is more procefisven and

legalistic than the statutory guidance. It acknowledges that¢ may still be time to work with

the family to avoid going to court (2.4), but the overall picture is one of preparing for proceedings
(as in the title of the document) by notifying parents what is expected, monitoring their
compliance, narrowing the aas of potential conflict and commissioning additional assessments
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to support the application. Although the Guide filled many of the gaps in the Guidance,
particularly in relation to the meeting, it remained limited by the original conception of pre
procealings work. It appears that the main expectation was beftexpared applications to
court.

1.5 Monitoring the preproceedings process

The only national data on the use of the grceedings process is collected by the Legal Services
Commission (LSC). Th&C records the bills it pays for this work by reference to the district where
the assisted person lives, not the local authority which has initiated thgppreeedings process.

The number of bills is not the same as the number of meetings; if both fsawesre legally
represented at a meeting there would be two bills, and if neither obtained legal advice there
would be no bill. The numbers reflect ppeoceedings letters which result in parents obtaining
legal advice, not whether obtaining legal adviceyed positive for the parents or for the case.

The LSC does collect limited information about the outcome of advice but this is not published.

Table 1.1: Legal Services Commission Bills forgeeedings legal advice

200910 201011 2011212
N Bills |Bgland 6282 6349 5842
Rate per 10,000 < 16 years 0.65 0.65 0.60
Rate per care case 0.704 0.661 0.572
N Bills Wales 786 618 679
Rate per 10,000 <16 years 1.42 1.12 1.23
Rate per care case 1.16 0.971 1.0

Table 1.1 gives the figures for the numbéipoe-proceedings bills in England and Wales for three
years from 2004.0. This indicates almost no change in the number of bills in England between
200910 and 201611 but an 8 per cent drop to 20112, In Wales, there was a decline between

the first andsecond year of 22 per cent followed by an increase of ten per cent in the last year.
The number of pregroceedings meetings arranged by any local authority is likely to relate to its
size of population and the use it makes of care proceedings. Tablesth.haludes figures for the

rate of use of pregproceedings calculated by reference to the child population and the numbers
for care proceedings (using Cafcass/ Cafcass Cymru statistics). However, this way of calculating
rates for the use of pr@roceedingds misleading. It takes no account of the number of parents
who could obtain level 2 advice, or whether parents seek advice separately. It also suggests that
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the numbers of bills and proceedings are directly related, even though one aim of the pre
proceedngs process is to avoid proceedings.

As part of its programme to reduce delay in care proceedings, the government required local

areas to establish performance improvement groups to work across agencies to tackle delay. It set

Key Performance Indicato(KPIs) for the various agencies, reflecting their responsibilities and the

information available to them. The Legal Services Commission was set a target, based on the

proportion of care cases where ppoceedings legal advice had been provided. Thisateftethe

view that preproceedings advice contributed to faster court proceedings (MoJ 2010) but took no

F OO02dzyt 2F GKS [{/ Qa LR6SNI SaaySaa Ay AYLI OlAy3a 2
YydzYo SNR 2F f SGGSNE 0S¥ 2 NBstdsSheR Ogal&dviteyrbr oatbey (1 = LI NBy
number of care applications made by local authorities. The only issues it had any influence on

were the numbers and locations of lawyers with contracts to provide level 2 advice, and the level

of fee it paid for this workThe target was set at 15 per cent (0.15) with the aim of increasing the

proportion of cases where parents had received-preceedings legal advice to 25% within four

years (MoJ et al. 2010; MoJ 2010a). This figure is low considering that the useod-the

proceedings system was supposedly required in all non emergency, non immediate cases, which

comprise approximately 60% of care proceedings (Masson et al. 2008). It suggests there was little

confidence that local authorities were using the ym@ceedirgs process or that parents would

access lawyers, or that there was a commitment to ensuring that the target would be met.

No other national arrangements were made for monitoring the effectiveness of the pre

proceedings system. Consequently, it was notsiae to establish whether letters were being

sent, cases were being diverted from care proceedings or use of the process was resulting in

shorter court proceedings. These issues were all explored in the ESRC Families on the Edge of Care
Proceedings Studgported here.

1.6 Context at the introduction of the prgoroceedings process
Changes to care proceedings

The reforms to care proceedings were a response to two major and interrelated conoasts

and delay. The length of time to decide care cases I rcontinually from the implementation

of the Children Act 1989 and was averaging over 40 weeks in family proceedings courts and over
50 weeks in county courts (Masson et al. 2008). Longer proceedings were more expensive in
terms of legal costs, Cafcaseyvices and court resources (DCA and DfES 2006), and the long
periods of uncertainty imposed greater social and emotional costs on children and families.
Particularly, long proceedings delayed permanent placements for children, and could mean that
the window for achieving the best arrangements for young children was missed (Brown and Ward
2012).

The PLO was intended to tackle the problem of delay by requiring local authorities to prepare
cases more thoroughly and expecting courts to control the proceedivith robust judicial case
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management (Judiciary 2008, p.i). Proceedings were frontloaded, with local authorities filing
more documents at the start to allow early decisions about what further evidence or assessments
were necessary. Hearings would besfixvhen cases were ready, for the time required, not

booked long in advance and blocking the court diary for other cases. The court would schedule
proceedings so that they were determined within a suitable timescale for the child and a
maximum of 40 weeks.

Shorter, more focused proceedings could be expected to result in lower legal costs for the parties.

Changes to the fee scheme for lawyers acting for parents or children, introduced in the autumn of

2007 (LSC 2007) also sought to control costs (Masson.286iiitors ceased to be paid for care

proceedings on the basis of the amount of work they had done, by time and line, but received

fixed fees according to the number and type of parties they represented, the court in which the

case was heard and thegien where they practised. Hourly rates were only payable where the

work done amounted to twice the fixed fee in the case of care proceedings, three times for pre

proceedings work. This move to fixed fees also meant the removal of enhanced fees farsolici

who were members of the Law Society Children Panel, so there was no longer a fee incentive for
0502YAy3 | OONBRAGSR® CAESR ¥S8Sa YShyid GKIG &2t A0A
more work was required than covered by the fixed feebutthe &S RAR y 20 WwWSaOl LISQ 2
rates. Small firms, which were heavily dependent on care ¢casee particularly at risk. Firms

responded by changing the way they worked, taking more cases, undertaking more of their own

advocacy rather than instructingatristers, and making more use of paralegals (lower paid,

unqualified staff), including to see clients (Pearce et al. 2011). There were also mergers, resulting

in fewer firms with contracts to provide legal services in care cases (Masson 2011).

Cafcass atsintroduced a new practice model for care proceedings in response to the PLO

6/ 1 FOL&aa HnnTX HAanylI 00® wkiKSNI GKFIY LINRPGARAY3D |

GKS t20Ff FdziK2NA(G@Qa Ay@2t @0SYSylefdatioKkS Tl YAf &Qa @
OKAf RNBY Q& 3dzr NRAlFYya ¢2dzdZ R LINPOBARS Iy AYAGALE |yl

SAGKSNI 2NIff@ 2NJAY SONAGAYID ¢ KA GprageedimgR Ay 02t @S &
work and identification of any expert evidence téged to determine the case. This would be

updated for later hearings with a focus at each stage on analysis of the case rather than reporting

what had happened (Cafcass 2007). During the mid phase of proceedings the guardian would

KFEgS | Wg Ibitheywgultl uptlihaBatyses for the final hearing. Cafcass hoped that

this would reduce the staff time each case required so that more time could be devoted to cases

early in the proceedings (Cafcass 2008b).

New court fees were introduced for care pr@cengs, applying the principle that the full cost of
the civil courts should be imposed on those who made use of them in order to promote the
efficient use of the courts (MoJ and HMCS 2007, 2008). The impact on local authorities was to
raise the cost for &ch application that ended with a final hearing from under £900 to almost
£5000. The change was controversial; child protection is a state function where all parts of the
state should be working together not focusing on recharging agencies with respitiesiliil
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individual cases. Local authorities have no alternative to using the courts where orders are
NBIljdZA NBR F2NJ 4KS OKAfRQA& LINRPGSOGA2Y 2NJ Fdzi dzNB
depends on all parties to the proceedings and the apptoof the court, not simply the stance of

the local authority (Pearce et al. 2011). There were concerns that local authorities would be
discouraged from bringing proceedings, to the detriment of the children concerned. Also, raising
fees alongside the prproceedings process and the PLO would make it impossible to establish
whether changes in the use of care proceedings were due to the new approach to care
proceedings or the increased costs. In response to criticism from Lord Laming, who had examined
the safeguarding system following the death of Baby Peter Connelly (see below), the government
established a review of court fees for care proceedings. This recommended their abolition
(Plowden 2009). This was accepted by the Labour Government but the Cdalitennment

reversed this decision in October 2010. Whether or not fees discourage the use of care
proceedings, the decision to make a court application involves making provision for this
substantial fee. Local authorities in the study spent between £&5g0@ £250,000 on the court

fees for the care cases they undertook during the 6 months sampling period.

There was a reduction in the number of applications for care proceedings between autumn 2007
(when the changes were piloted in the initiative areas) aadtinuing until June 2008, after which
it rose again, but still below April 2007 levels, as shown in chart 1.2.

Chart 1.2: N of s.31 applications Ap2i007 to March 2010
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There was then a marked increase following the pregports of the Baby Peter case in November
2008. The decline in care applications was paralleled in the numbers of children who became
looked after as a result of emergency action (Masson 2010), indicating a general reduction in
compulsory child proteatin activity by local authorities. The number of applications in the years
07-08 and 0809 was almost identical suggesting that the reforms delayed applications rather
than preventing them. This explanation fits with perceptions that the PLO made appdytogitt
more demanding for local authorities (Jessiman et al. 2009), and with a common observation,
apparent when the Children Act 1989 was first introduced, that new court procedures lead
initially to a reduction in applications.

The death of Peter Connigl

Peter Connelly, aged 17 months was found dead at his home with horrific injuries in August 2007.

Eight months previously he had been admitted to hospital with bruises, consistent with non

accidental injury, for which his mother gave no explanation.callauthority lawyer advised that

the threshold for care proceedings was met. A child protection plan was made, a decision was

YFERS y204 (G2 A&dadzsS LINRPOSSRAy3Ia yR t SGSNI NBUdNY SR
mother was thought to be coperatird ¢ A G K OKAf RNByQa aSNWAOSa odzi KS
of occasions and the chair of the child protection review conference expressed concern that Peter

was continuing to suffer injuries which had led to the child protection plan. A decision was made

to hold an urgent legal planning meeting to discuss whether to issue care proceedings but the

meeting was not held for seven weeks and then concluded that the case did not meet the

threshold for proceedings. The following week Peter was killed. In Novembarg > t S SNR A
Y203KSNE KSNJ LI NIYSNI FYR KSNJ LI NIYSNDRDa oOoNBGKSNI 4SSN
death. The local authority then published the executive summary of the serious case review it had

completed before the trial; this was considered ingdate by Ofsted and a second serious case

review was undertaken (Haringey 2009).

¢tKS aSO2yR aSNAR2dza OFaS NBOASE ARSYIGAFASR Ylyeé SN
¢tKSaS N’ (GKS WieLAOlItQ SNNEBNAE cohlavetieduuyyofA RSYGATAS
hindsight: judgments which are now seen to be erroneous, failures of communication and poor

co-operation between agencies. The review found that there had been a lack of thoroughness and

dzZNBSy O& Ay NB a digayrerd, ¢ filuré 8 fodusSoin BisN@RIgare Andl &inwillingness

to challenge his mother. The approach taken had been based on expectations of his mother that

were too low and a threshold for intervention that was too high. Specifically the summary

reflected:

There § a balance to be struck between protecting a child from the risk of further
significant harm, and undermining his attachment to his family, in particular his parents,
but also his siblings. It needs to take into account his age, the seriousness aiiies e
quality of his relationship to his parents, and the realistic ability of the child protection
system to supervise his welfare sufficiently closely to prevent further harm, as well as to
improve the parenting. Where the authorities have reasotétieve that the parents are
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not being frank or are not cooperating they should initiate care proceedings either to

remove the child from home or to strengthen their position with the child at home. The

process of doing so would signal the seriousneghaif concerns to the parents. It would

Ffa2 KSEtLI Ay | O2yiGAydziy3d aasSaaySyd 2F GKS LI
protect their children. (Haringey 2009, para 4.7.1)

¢tKAA& YSaal3dS 46l a NBAYF2NOSR Auvardifig2eddmis§idnedby 3 Q& LINE 3
the government in response to the Baby Peter case:

It is essential that the local authority can put the evidence on which their decision to make

the [s.31] application is based before the court. This is the reason for thprpoeedings

checklist. Good preparation enables a case to proceed more quickly and to reach a

permanent solution for the child. It is essential that the court is avdtirmed about the

g2N] GKIG KFa GF1Sy LXFOS 6AlKthathechrfedt SAad X | 26 ¢
documentation is in place for each case, the local authority should not delay making an

application because of paperwork considerations if there is concern for a child that requires

swift action in order to safeguard their welfare (Lagi2009, paras 8-8).

The Baby Peter case had immediate repercussions for child protection practice, for care
proceedings, and for social work more generally (discussed further below). Notably, there was a
sharp and sustained rise in the number of caregeedings in England (Cafcass 2011; ADCS

2010a, 2012) (and see chart 1.2 above), which put pressure on local authorities and on all parts of
GKS OFNB LINPOSSRAy3Ia aeaitSvyo /I FOlFLaa NBEFTSNNBR (2
However, the incrase in applications from November 2008 is also related to the introduction of

the PLO, with its additional demands for ggeceedings work, and the natural hesitancy to face

new court procedures as soon as they are introduced. It was predictable thatithber of

applications would decline with the introduction of the PLO, and that this decline might be
temporary (Masson 2010b). The sustained increase in care applications, right through to 2013, is
not just about Baby Peter but reflects other change®@al authority practice, notably a greater
awareness of the lonrterm harm caused by neglect and emotional abuse; the importance of early
intervention (Cafcass 2012a); and, possibly, closer monitoring of cases through the pre
proceedings process.

Local athorities experienced significant increases in all areas of safeguarding work, with the exception

of the numbers of full care orders made (ADCS 2010a, b, 2012). These increases were larger than
LINBERAOGSR o6& (GKS D2 @SNYYS Répork(fM GoletnmeiA10)2N6 Sigle (1 2 [ 2
reason explained these increases but their consequences were clear. Local authorities had to commit

more of their resources to safeguarding work, leaving them less able to undertake other work to

support families, andiacing large overspends (ADCS 2010b). Many social workers held increased case

loads, with consequent negative impacts on practice and morale. Social work time was focused on
assessment and reporting associated with child protection planning and caregaliogs (Macleod et

al. 2010; ADCS 2010b). There was a shortage of foster placements (Fostering Network 2009); this added
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to cost pressures as local authorities used more expensive, independent agency, placements and
increased the importance of identifyirgarers within the family.

The increase in court applications had major implications for Cafcass. It was unable to meet demand for
OKAf RNByQa 3JdzZ NRAlIya FTNRY (G(KS O2dzaNIiax NBadzZ GAy3 A
2010). The intention toqovide an initial analysis of cases for the first hearing was abandoned; in August
Hnndg /FFOFr&aa FTR2LISR ySé 2LISNFGAYy3T LINA2NARGASE SKA
/' aSa 6SNB LINA2NARGAASR o0dzi a2he8as®MaRagsfm@rni Coikfereh& || OK
6/ al v gKSY GKS O02dzNI RSGSNN¥YAYSR gKSGKSNI FdzNI KSNJ |
view about any local authority pre LILI A OF G A2y $2N] X O2dzNIia 6SNB RSLISYy
identify the need for fuher assessments. Courts tended to agree to requests from the parents for

further expert evidence (Masson et al. 2008), not least because the Court of Appeal had allowed appeals
where such requests had been deni&k(K (Care Ordg2007] EWCA Civ 69V, (A Child[2009] EWCA

I A@ omp0O® . 20K RStlea Ay FLILRAYyGAYy3d OKAfRNByYyQa 3dz
increase in the time taken to conclude care proceedings.

A similar increase in applications was experienced in Wales but Cafcass&wided delays, making
guardian appointments within two days in over 90 per cent of cases (Cafcass Cymru 2011).

Cafcass surveyed the applications made in the three weeks following the publicity about Baby Peter and
&l YLX S 27F (K StowHrm thdy NSBe/albaated, tzletbBlish-wyigiher the increase

reflected changes in local authority practice, particularly in the threshold for care applications (Cafcass

2009). lIts findings suggested that the rise in applications was not a direct resootie publicity

lo2dzi .Fo& tSGSNRa OlasSo tKSaS OFasSa RAR y24 RAT
considered that there had been no change in the threshold for applications. However, the guardians
considered that twefifths of thesS | LILJX A OF A2y ad KIFIR 06SSYy YIRS Wl GSQ3
appropriately timed. The survey also asked guardians about compliance with tpequreedings

process. In almost a quarter of cases guardians stated that there had been full compliance; letters

before proceedings had been sent in 39 per cent of cases and only seven cases (10 per cent of

responses) were identified where the guardian thought the local authority could have taken other action

before bringing care proceedings. A repeat of this sttithge years later, found only a quarter of

FLILJX AOF A2y a ¢SNB QergsagpR@iatdyRmed.iLéttérShafare photeedngsihad?

been sent in 45% of cases but guardians were unsure about this in a third of cases, and thought that the

local authority could have done more before court proceedings in 36 cases (15 per cent of responses).

Ddzl NRAlIya 6SNB Y2NB fA1Sfte G2 -pode&ingsletteShadbedin)f A OF (A 2
sent (Cafcass 2012a).

The Judiciary also responded twetconcerns expressed by Lord Laming about the length of care

proceedings, and by local authorities and courts about the volumes of paperwork required by the PLO.

The application form and prproceedings checklist were revised to reduce the documents redun

FLILX AOFGA2YSY FYR Y2NB SYLKIaAa ¢l a 3IA@Sy G2 GKS
Direction (MoJ 2010). The targets for care case completion were also adjusted, replacing the single 40
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week target with targets of 30, 50 and 80 we¢k®J et al. 2010). These were minor adjustments which

could have little impact on either local authority preparation for care proceedings or the length of those

proceedings.

1.7 Context at the completion of the research

The period from April 2008, whendlpre-proceedings process was introduced, to June 2102, when this
research project ended, was marked by significant changes in the national context of child protection
social work. There were also changes made and planned relating to family justice gardwtiséon of
legal services. These are briefly reviewed here.

First, as noted above, there was the Baby Peter case, with the criminal trial hitting the national headlines

in November 2008 and having a marked impact on the number of care cases broughtttdrcthe

year ending 31 March 20Gthe last full year before the PLO changes were piloted and the numbers of
care applications dropped until November 2008 (as noted abgtedre were 6,791 care applications,
which rose to 10,229 in the year endi8f) March 2012, an increase of 50% over the six years (if we
take the year ending 31 March 2008 as the starting point, the end of year total was 6,240 and the
increase is 64% over five years: Cafcass 2012a). (Note, these figuttes anenber of cases, 1o

individual children).

¢tKS AYONBIasS Ay O2dzNI
care. The number of looked after children increased from 60,000 on 31 March 2007 to 65,520 on 31

March 2011. Table 1.2 (belowihows the composition of the looked after population, in terms of the

LIN2 OSSRAY I &
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major legal categories. It shows increases in the proportions of children on interim care orders, and

placement orders/freed for adoption. Both reflect the greater number of cases goiogurt; the

former reveals the continuing increase in the duration of proceedings, and the latter the difficulties of
finding suitable adopters for many of the childreileTFamily Justice Review reported that care cases

ending in the first six monthsf@011 had taken, on average, 61 weeks in county courts and 48 weeks in
the family proceedings courts. Like most averages this disguises great variation. Some cases will have
taken much longer, in excess of two years (Cassidy and Davey 2011), and ¢tbastdsrable variation

between different parts of the country (Familustice Review 2011b, 183

Table 1.2: Looked after children in England, 2e1

Total no. of children | On interim care| On full care | Section 20 | Placement oders + freed
looked after orders orders for adoption

31 March | 60,000 9,800 (16%) | 28,800 17,800 3,350 (6%)

2007 (48%) (30%)

31 March | 67,050 13,500 (20%) | 26,610 19,370 5,540 (11%)

2012 (40%) (29%)

(Sources: DCSF 2007a; DfE 2012a)
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The increase in the looked after population wastchad by an increase in the number of referrals to

OKAf RNByQa a20Alf OIFNBI (KS ydzyoSNE 2F IlmmasSaayvySyi
plans, as shown in Table 1635 f 2 6 ® CdzZNI KSNE (G KS ydzYoSNJ 2F OKAf RNE)
the Children Act 1989 increased from 304,400 on 31 March 2009 (no comparable data was published for

31 March 2007) to 369,400 on 31 March 2012 (DCSF 2009 and DfE 2012b) (but this is down from the

2011 figure, which was 382,400: DfE 2011c).

¢KS !5/ {RNWEHTONBEA NIZNSAQ LINRP2SOG 6!'5/{ wanmnl I HAmMA
in local authorities. The first stage of this survey of local authorities compared referral rates, child
protection activities, looked after children statistics and courrkvbetween OctDec 2007 and Oddec

2009. There was an tghate in 2012. Whilst the overall trend is strongly up, the study highlights that

there is considerable variation between authorities, and some had seen reductions: for example, more
than 40% of thewuthorities which responded, reported a decrease in the number of children on child
protection plans over the year 20112, and likewise for numbers of children starting to be looked after
during the year (ADCS 2012: 27, 29). There are no simple exptenfiticdhe trend or the variations,

and the point is that numbers alone do not tell the whole stQhyigh or low numbers are neither
Fdzi2YFGAOFEte WI22RQ 2NJ WolFRQd LG Aa ySOSaal Ne
thresholds, decisiomaking procedures, availability of preventive services, budgets, public and
professional awareness, int@rofessional working, social work practice, staffing levels, and matters

such as recording practices and policies on case closure or transfer. Vabigtiioeen and even within

local authorities is a weknown, enduring finding of social work research (e.g. Packman &b,

Rowe et al. 1989; Oliver et al. 2001; Statham et al. 2002, Dicken280&).

z

uz

Table 1.3: Referrals, assessments andaipifotection plans, 200712

No. referrals | No. of initial No. of core No. of children| No. of children
G2 OKA f| assessments | assessments | on cp plans on starting cp
social care in 31 March plan in year
year ending ending

31 March 545,000 305,000 93,400 27,900 33,300

2007

31 March 605,100 451,500 220,700 42,900 52,100

2012

(Sources: DCSF 2007b; DfE 2012b)
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Lord Laming reported in March 2009. He held that the legal and organisational framework for child

pr2 6 SOGA2Y 41 & &l GA&FIFOG2NES o0dzi OFff SR FakoNd | WaA(GS
LRAYGZ dzaAy3d OFLAGIFE&A F2NJ SYLKI&AAAY Wbh2 W {¢ 5h
OKIFffSyasSa T2NJ Wadzi imorBe duyiliersdmé bukeausraty) hatbpagedIr £ 26 a G |
systems, poor supervision, high caseloads, usrdeourcing and poor training (Laming 2009, 44).

The SWTIHhaired by Moira Gibb, produced three reports in 2009 (SWTF 2009aThgdjrst, in May

2009, ikentified sixwell y2 6y OKIF £ £ SyaSa F2NJ a20AFf 62N] = 6KAOK
were that social workers were overburdened by high caseloads and excessive bureaucracy; poor IT

systems and poor supervision; inadequate training for the realitif practice and unrealistic

expectations; ineffective performance management systems; a widespread sense of demoralisation; and

the lack of a strong national voice for their profession.

The work of the SWTF led to the creation of a Social Work Refoand B take forward the proposals.

This concluded its work in spring 2012 (SWRB 2012), passing it over to a newly established professional
body, the College of Socllork, and a new regulator, the Health and Care Professions Colimeifinal
progress eport from the SWRB stated that its work had laid sound foundations for future

improvements, but acknowledged that progress had been slower than hoped, and was being impaired
by resource cutbacks (SWRB 2012).

The wider context also needs to take accoufitte global financial crisis of autumn 2008, leading into a
deep economic recession. Following the election in May 2010, the Conserldiaral Democrat

coalition government imposed a national austerity programme with severe cuts to government
expenditue. The coalition adopted rhetoric eéducing central government prescription and an agenda

2T WE201fAAYQd ¢ KA dmaking tallodd@éunciisand R@whyorid $hatRAEdA a A 2 Y
communities, businesses and voluntary organisations; tfieedlity is the sharp cutbacks to funding for

these bodies (Jordan and Drakeford 2012; Featherstone et al. 2012).

One of the early acts of the coalition was to commission Professor Eileen Munro to undertake a review
of the child protection system in Engld The Conservatives had debated the need for revitalisation of
social work long before the 2010 election (Conservative Party 2007, Z0@Munro review ran

alongside the Family Justice Review (set up in March 2010 by the Labour government, bubhaked f

by the coalition) and the work of the Social Work Reform Board.

The Munro review, 20141

The Munro review produced three reports in 2010 (Munro 2010, 2011a, 2011b). One of its leading
points was that the proliferation of procedures has creatddghly bureaucratic system. This made it
harder to keep afocusonthewd@lSAy 3 2F GKS OKAf RNBY |yR dzy RSNXYAYS
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professional responsibility (e.g. Munro 2011b, 137). This has, in turn, reduced job satisfaction and
contributed to poblems of staff retention, making it harder for those who are left to focus on the needs
of the childreng a vicious cycle.
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culture This would allow profesional responsibility and professional judgment to be exercised more
effectively, with (most importantly) proper guidance and support for social workers to do so (Munro
2011b, 7).

The coalition government accepted the proposals, with the Minister, Tinghton, speaking of the

YSSR Wi2 Y2@S (26 NRa | OKAfR LINRGSOGAZ2Y aeadasSy ¢
S LI I OS ANBFGSNI 0NHzad | yR NBalLlyairoAfAde Ay ailAf
2012, in line with his undertaking, the government published draft versions of dramatically reduced

statutory guidance on child safeguarding (DfE 2012c). Putting the approach into practice, truly changing

the culture, remains a big challenge for social work in England, whdikc outrage against social

workers is so great whenever there is a child abuse death, and where the standard response for so long

has been to add more rules and procedures.

adzy NEQa LINPINBEZaA NBGOASE>S 2y S & Slpots @ Yordiaingand n MmH 0 >
the SWRB, concluded that there had been progress, but more and faster change was needed. The goal
remained the same, to move from a compliance culture to one which focuses on how children are

actually being helped, and which recazgs the complexity and uncertainty of the work (Munro 2012).

More still needs to be done to increase professional expertise and confidence, and to ensure there is

good guidance and effective management; but also, wider change is necessary to brinig realist
SELISOGLFGA2YE o62dzi 6KIG Aada LR&aaAof Sd adzy NEQa LINR A3
cuts in public expenditure and furtherd@ganisationg; concerns that are shared by Lord Laming, the

SWRB, and th8afeguarding Childremesearch ovenew (Davies and Ward 2012), discussed later in this

report.

The Family Justice Review

The Family Justice Review was established by the Labour government in Janudoy@3H3sV (i K S

2LISNF A2y 2F GKS TFlFYAf@& 2dzadA O8epiomédtion®Nnfoned Yy R Y 1 S
aStiatSYSyd FyR FANBSYSYdGdT FYR YIEyFr3aSYSyld XQ oOClF YA
were accepted by the coalition and the Review began its work in the summer of 2010. The government
wanted to bring the system undeontrol so that the courts focused on protecting the vulnerable and

cases where judicial decisions were necessary; families in dispute made more use of mediation;

processes were simpler and easier for parents to understand; and cases were resolved roidge qui

Like Professor Munro, the Review (Family Justice Review 2011b) identified a vicious circle in child
LINEPGSOGA2Y Ol aSa 6KSNBE (KS O2dzNIiQa | LIWNRBLF OK YIRS
of commissioning assessments because cowotiladagree to further assessments, and courts
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considered local authority applications to be poorly prepared. Courts did not manage cases consistently
YR RSflFe& odaAfd dzLJ 4 SHSNEB &adGF3IS O6LI NI odo0Dd® 5Sf
committed to proceedings were out of proportion with those committed to services for children and
families (para 3.7). The Review endorsed the approach of the Public Law Outline but recommended that
it be aplied more consistently, and meodelled to incldle time limits (para 3.96). Rather than

appointing experts to assess parenting and capacity to change, courts should determine most cases on
the basis of the evidence presented by the local authority so that decisions could be made within the
OK A f Rsdade (parasy3303 and 3.155). In order to reduce delay, there should be a statutory time limit
requiring courts to complete all but exceptional care cases within 26 weeks (Family Justice Review
2011a, b). These recommendations have been accepted by trexrgoent (MoJ and DfE 2012);

legislation has been prepared to introduce a 26 week time limit.

¢tKS wWS@OASH adzLIL2NISR GKS dzaS 2F tSGGSNBR 0ST2NB LN
noticewith a clear statement of the changes they need to mat¢her than going straight to cout

OClI YAt & WdzAGAOS wSOASSG wHnmmlI LI N} ndHHCOD WDAGSY
4 LINPGARAY3A GKS O2dzNIia gAGK o60SGGSNI LINBLI NBR OF as$s
ESRGtudy were available. The process should then be reviewed to inform the decisions around the

remodelled PLO (Family Justice Review 2011b, para 3.109). The Review also supported the increased use

of Family Group Conferences and the trialling of mediatiorcére cases (Family Justice Review 2011Db,

paras 3.176179).

Coventry Warwickshire Pilot

A different approach to prproceedings work has been developed by Cafcass with the support of

Fdzy RAYy3 FNRY GKS / KAt RNBYyQa 2 2idnhtbChEasswens St 2 LIYSy i
some way to meet concerns expressed in the PLO evaluation that children were not represented

in the preproceedings process (Jessiman et al. 2009). Cafcass arranged with two local authorities,

Coventry and Warwickshire, to trial a sohe to provide scrutiny of local authority pre

proceedings work. These were areas where the use appreeedings legal advice was low and

court proceedings took longer than average. Under the scheme, experienced family court advisors

would provide preproceedings advice with the aim of improving plans for work with the family,

diverting more cases from the courts, improving case preparation and speeding up court

decisions. Family court advisors have no mandate to work without a court appointment so

parentd consent was required. Where this was given, one of five family court advisors would

review the file and attend the prproceedings meeting. If a court application was made the same

LISNE2Y 62dZ R 0SS | LILRAYGSR |a (&P AeanRMNBY Qa 3IdzZ NR
Lancaster University was commissioned to monitor the scheme through a study of-30 pre

proceedings cases, 20 comparator cases which went direct to court and interviews with

professionals and parents.
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At the date of the interim report27 cases had been recruited to the pilot, of which only 7 had

entered proceedings in the short period since the letter. The impact of the additional work on the

proceedings was not yet known. Family court advisors encouraged parental engagement; more

parents also obtained legal advice in both areas following the introduction of the scheme. They

Ffa2 LINPJARSR KStLW¥dA |ROAOS 2y GKS 20t | dzii K2 NR
areas, the contribution of the family court advisor was generallwetkas having a positive

AYyFtdzsSyoOSe ¢KS FTROAaA2NB (GKSyaSt@gSa tA{1SR @
GKSe 02dzZ R YyINNRg GKS AaadzsSa oNRdAKGI o6SF2N
Holt 2012; Holt and Kelly 2012a, b; Hetltal. 2013).
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resources to meet its existing statutory duties. Providing Cafcass staff for cases that are diverted

from court imposes an additional demand, ish is unlikely to be matched by more limited work

in cases that go to court. Only a minority of family court advisors has the experience of those

initially working on the pilot work; advice of Cafcass staff with more limited experience in child

protectionis likely to be less acceptable and less useful to local authority ktaffducing yet

another new professional at this stage may undermine the skilful blend of support and challenge

GKIFIG Aa dzadza tte IABSY o068 (K Sparkitatt@hysih@pre £ SAF £ NBLINB
proceedings meeting unrepresenteah) additional professional may leave the parent feeling

more vulnerable, even if that professional is independent of the local authority. Whilst a Cafcass

officer might take a conciliatory approadfneir role is not to act as a mediator but to scrutinize

proposals and provide advice. Moreover, the idea of additional external scrutiny does not fit with

9Af SSYy adzyNRPQa @OASg 2F aGNBy3aZdKSyAy3a az20Alf g2N]
R&OASHQa 6AaK (2 F@P2AR RdzLX AOF GA2y ®

Publically funded legal services

The fee for providing prproceedings legal advice was increased in May 2011 to £405 but
reduced to £365 as part of the general 10 per cent cut in legal aid fees in February 2012. More
subgantial changes impacted on family law solicitors first through the bidding process for a new
legal aid contract in autumn 2010 and the Legal Aid, Sentencing and Punishment of Offenders Act
2012 (LASPO) (Masson 2011). The bidding process resulted in siatésbed family law firms

failing to get a legal aid contract, and parts of the country having very few firms dealing with care
work. Dissatisfaction with the bidding process resulted in a successful legal challenge by the Law
Society. The contract watrsck down(Law Society v Legal Services Commi§a@id] EWHC

(Admin) 2550) but not before some firms had decided to close. LASPO dealt a further blow to
family lawyers by removing much of private family law (disputes between parents etc) from the
scopeof legal aid, effectively cutting state financial support for this work. Although public family
law (care work) continues to be funded on the same basis as before, firms that derived their
income from both areas of work must restructure to remain finamgnlble. The number of

family law firms is declining, leaving areas without a service, and removing any choice of solicitor
for clients elsewhere.
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Modernisation of family justice

Following on from the Family Justice Review the government establishedity Bustice Board with the

aim of driving improvements in the performance of the family justice system. The Board will have a

LI NI A Odzf F NJ F20dza Wil Ol1fAy3a GFNARAFGA2ya Ay t20Ff LIS
disseminate and mon 2 NJ 4 KS AYLX SYSy Gl dAz2zy 2F 20t o6Sad LINI
WdzZRA OA L f AYRSLISYRSYyOS YSIya (KIG 2dzRISa INB y20G Y
separate Family Justice Modernisation programme, under the leadership of Rydes dstablished to

examine issues such issues as judicial leadership, management and training, and case management
(Judiciary 2012a). One aspect of the work of this modernisation programme is to be a Family Court
DdZARSE || WFNI YS62NIOKFHNIE T2 WRAAIDYILRANOSSEAR GAY T | YR
SOARSYOS IyR AyOfdzRRS WIOELISOGIGA2ya 520dzySyiaQ F2N
2012b). These will be approved by the Family Justice Board and the President of the Fariaity dbiglis

aSi 2dzi WoKFG GKS O2dzNI SELISOG&aQ 2F 20kt | dzii K2 N&X
in early 2013.

¢KS 9ELISOGLFGA2YE 520dzvSyid NBtIFGAy3 G2 20t | dziK2
Children Act 1989 GuR I y OS> +2f dzYS ™M 05/ {C Hnnyo0 Fa WiKS 3I22F
a section on preproceedings, which largely focuses on preparation of the application for the court. It

states:

Y2 KSNB GKS 20t I dzii K2 NR { érk waethe@aimitizarl e legal planhidgg A y 3 |
YSSGAYy3s GKIFIG GGKNBakKz2fRé | LIISEFNBR G2 6S YSO FyR i
safeguarding the child, the LA will move swiftly and decisively. It will:

f Complete, where consistent with cRINB y Q& & | ¥ S Juidcaddnls/marE with K S  LINS

parents and the wider family, including issuing the-preceedings letter to enable the family to
secure legal advice and support at the yu@ceedings meeting.

T 't SNI (GKS NBf SJI yainingf@ dabl cad lgegini KS 02 dzNJi Qa LIt
1 Commission any additional assessment ... (FJB and the Judiciary 2013).

Presented in this way, the pfgroceedings process seems to be just another step on the route to care
proceedings, designed to enable the parent to secugall@dvice. This may be inevitable, given the
purpose of the document i 2 &S 2dzi GKS O02daNIiQa SELISOGEGAZya 27
the social work elements of pygroceedings work, or any purpose beyond facilitating the proceedings.

Judicial independence means that there are no documents setting out how the court should respond to

local authority preproceedings work; judges will be expected to use their case management powers as

they were under the PLO.
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Preproceedings protocols

¢tKSNB KIF@S Iftaz2 0SSy t20Ft NBaLJR y-adbraproderdingskS CI YA f
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2012), which has been disseminated to other areascltides a brief and selective summary of some

key research findings, a list of actions local authorities should take, brief guidance about assessments

FYR I WLRaAAGA2Y adlFiSYSydQ FTNRBY /I FOlFraad G§GAGSQINE O
FYyR fAata WONRGAOIE A&aadzSa F2NJ Fff az20Alft 62N)] SNE
$2N] SNE aK2dzZ R O2ffSOGZX FYyR NBIdANARY3 G4KSY G2 ARS
YSI adzNBaQ (2 whidR RgiWBsiadist. Nde prgtacol imcludél two short paragraphs on the

preLINE OSSRA Yy 3a LINE O SpioteedingsRettersifdliaiv®iprecedela fpeoteediss
YSSGAYIQ O0LI NI} mMnOI odzi 6AGK2dzi Syhalfe hothédnyent K2 6 LI
the letter. The document might work as a succinct anaemoire for practitioners, but there is no

recognition of the complexity and ambiguity of much of the work or the pressured and reskmitzd

context in which it is undertaken.

The Family Rights Group stressed the importance of gomreeedings protocol in their evidence to the

House of Lords Committee on Adoption, on the basis that the original Guidance (DCSF 2008) was

WAY Il RSIljdzr 1S 2dzi Rl G SR | yoRial yidkker§ fag/t@3nhdh didcrétiorF(BRE  LJdzNILJ2
2012b, para 2.%). The Committee, and the Justice Committee, which reported in December 2012,

(Justice Committee 2012) stressed the value of gooeppoeeedings social work, particularly quality
assessments, buteither recommended a protocol or mof@escriptive guidance.

Children and Families Bill 2013

Draft legislation to enact those parts of the Family Justice Review that require changes to the Children
Act was published in September 2012 to allow for caasioin (DfE 2012d). The Justice Committee

began a process of pilegislative scrutiny (Justice Committee 2012). The draft bill contained provisions
intended to curtail the use of experts in proceedings; expert evidence will be inadmissible unless
obtainedg A G K 02 dzNIi F LILINR2 G f > 6KAOK OFy 2yfteé 0SS 3AAGSy .
3). It also provided legislative backing for reducing the time taken by the court to decide care cases. The
26 week limit, proposed by the Family Justice Reyigas contained in clause 4. This requires judges

and magistrates to draw up a timetable for completion of the case within 26 weeks, and to have regard
to the impact of the timetable on the welfare of the child and the conduct of the proceedings (cl 4(3))
These provisions were revised and included as clauses 13 and 14 when the Bill was introduced to
Parliament in February 2013. Use of thepreceedings process should make it easier to complete

cases within the time limit by making it clear to the coilndt less coercive alternatives have been tried.
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1.8 The Structure of the Report

Having introduced the prproceedings process and the contexts in which the research took place and is
published, the remainder of this report sets out the researchhuods (Chapter 2); the theoretical
framework for the research (Chapter 3); the findings; and the conclusions the research team draw from
them. Six chapters explore the findings; describing the families and children in the study (Chapter 4);
examining the dcision to use the prproceedings process (Chapter 5); the letter before proceedings
(Chapter 6); the meetings (Chapter 7); and the impact of the process (Chapter 8). The impact is assessed
specifically on the use of care proceedings, the time taken befourt applications were made, and on
court proceedings. In Chapter 9, the findings are reviewed from the theoretical perspectives set out in
Chapter 3. The final Chapter sets out recommendations and good practice messages derived from the
research findigs, and from the series of seminars the researchers conducted with policy makers and
professionals (lawyers and social workers) at the end of the project.

The research has produced a wealth of data, both quantitative and qualitative. This report prawides
analysis of that data to answer the research questions set out at 1.2 (above). The material is complex; as
would be expected, the practices in the 6 local authorities in the study and by individual social workers
and lawyers varied; and views and praes were not always congruent. Parents too had different
experiences and reflections on their dealings with social workers and their lawyer. The researchers have
sought to manage that complexity and provide a clear picture of the operation and impaa pfeh
proceedings process, identifying the range of practices, views and outcomes. For those who want to
focus on the main points, each of the chapters ends with these. A short summary of the research with
the key findings is also availablevatvw.uea.ac.uk/socialwork/research
andwww.bristol.ac.uk/law/research/researchpublications/

Key points

1 The preproceedings proceswas introduced in 2008 with the aim of diverting cases from care
proceedings, and where this was not possible, to allow better case preparation and so reduce
the length of care proceedings.

{ Statutory Guidance (DCSF 2008) states that the process shouttheS R dzy $c8leg & (1 KS W
natureanddzNBSyYy O Q 2F &l FS3dzZr NRAYy3a O2yOSNYya | NB &dzO
child to do so.

f tFENByida NS aSyid | ftSGGSNI 6oST2NB LINRPOSSRAYy3IaEA o
concerns and inviting them ta meeting to discuss these. They are entitled to free legal advice
and to bring a lawyer to the meeting.
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9 The only national monitoring of the use of the prroceedings process is by counting the bills

LI AR o6& (GKS [S3lt {SNDAGS&e / 2YYAadaaAizy TF2N LI NB

1 The introduction of the preproceedings process was followed by a decline in care
applications. From November 2008, there has been sharp and sustained increase in care

FLILIX AOF GA2yar 6KAOK KIFa Lzi LING Atcazisdm2y OKAf RN

1 There were wideranging reviews of Local Authority child protection and the family justice
system in 2012012. The legal and social work environment is currently subject to major
changes:

0 The establishment of the Family Justice Board witvai 2 F RNA GA Yy 3 WAAIY A T A
AYLINRGBSYSyidGa Ay LISNF2NXIFYyOSQ FyR | &SLI NI S

for family justice;

0 Legislationg the Children and Families Bill 2013 introduces a 26 week time limit (with
exceptions) for care proceedings and restions on the instruction of experts;

0 Changes to the legal aid contract leading to closure and merger of family law firm;

0 A change in the context of social work practice with greater emphasis on professional
judgment and less on central prescription;

o Sulstantial cuts in local authority budgets.

1 The substantial increase in cases and reduction in resource adds to the pressure on services.
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Chapter 2 Method

2.1 Research design

The research was designed as a mixed methods study, using a quantitative fstaaienal from local
authority legal department files to capture the use of the ypreceedings and the impact of the process

on case duration and outcome; and observations and interviews to explore perceptions, practice and
experiences of the process.ciantitativeapproach allowed the use and impact of the process to be
measured whilst theualitativeelements made it possible to understand why and how the process
achieved these effects. The file study was necesgaiiigspective it would only be pasible to establish

the impact of using the process on cases that went to court if data could be collected about the whole of
the court proceedings. In contrast, following up observed cases provigeasaectiveelement. Cases

where preproceedings meetirggwere observed could be followed up to find out whether, how and

when they were diverted from care proceedings. The two approaches enabled the researchers to make
comparisons between current (observed) cases and concluded cases in the files and sa&r cons
changes in use of the process in the local authorities between 2009 and 2011.

Filebased research has two wecognized limitations (Scott 1990; Hakim 1993). First, files are often
incomplete; the information that researchers want to understandidiecrmaking is often missing.
Secondly, the information that is recorded is partial; documents and notes in files are recorded by
people with responsibilities for specific purposes. Where legal files are concerned, the documents are
drafted or collated fo legal processes, particularly court proceedings.

The local authority files accessed for the research were those held by local authority legal departments.
In the best documented cases, these contained all the various documents relevant to the pre
proceedngs process; attendance notes relating to any legal advice given by a local authority lawyer on
the case; notes from the legal planning meeting, including copies of documents such as case conference
minutes and chronologies provided to the legal paaetppy of the letter before proceedings; the
written agreement and minutes of the pygroceedings meeting. However, local authority practice
varied, particularly whether legal panels were given case documents, and the extent to which pre
proceedings meetigs were minuted. Legal files also included other correspondence, with legal
representatives for the parents and with professionals and others. Where proceedings were issued, the
legal file included the court bundle. The bundle is the set of documenttahbiato all parties and the
court on which (with further oral evidence) the case is decided. It contains the application to court and
documents filed with it such as the social work chronology and core assessment; statements and reports
fromallpartiesg AGySaasSa FyR GKS OKAf RNBYyQa 3Idzr NRAFYT RANK
There is no difference for the researcher between collecting information from the bundle in the local
authority file and from the court file, the documents are tbe@me and access to them requires
permission of the courts (see below). Bundles are clearly organized and indexed and are generally
complete, in contrast to court files (Masson et al. 2008). It was efficient to access files in local
authorities; preproceealings and court proceedings materials were in one place, and file reading could
be arranged alongside observations and interviews.
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A precoded recording schedule, based on the one used foGhes Profiling StudyMasson et al. 2008)

was devised for thedadlection of information from the legal department case file. This included
AYF2NXYIFGA2Y Fo2dzi GKS OKAfR YR FlLYAfR@T GKS Ay@2f
the pre-proceedings process had been used, including the contents of letteragreements, timings of

and attendance at meetings etc; and for cases that resulted in care proceedings, the court process.

A 4 oA L

LYF2NXYIGA2Yy 61 & O2f f & théchild whose 2alethadarifgereditieyofaB E OKAf RQ
I dzi K2 N&A (& Q& Isudlly hug nétialvays tRelydunggst child oiethe family. Brief details

including age, court orders and placement were collected for other children involved in the process. In
FRRAGAZ2Y T FASER 62N] SNE LINBLI NBR Icernd laSigh andA O dzNB Q
outcome, and recording particular issues of note. These pen pictures were used to support the

guantitative analysis.

The gualitative elements of the study were designed to explore aspects of the process not available
from files- practitioner and parental perceptions of the process and how the meetings operated in
practice. Preliminary work was undertaken, examining what had been said abeptqueedings work

by the lawyers from local authorities or private practice interviewed asdaft G KS t | NBy (4 Q
Representation Study (Pearce et al. 2011), with social workers and lawyers who attended seminars at
Birmingham University on the pigroceedings process (Morris et al. 2009) and through contacts of the
investigators. These enabled the resgzers to identify issues to be covered in the interview topic

guides.

Semistructured interviews with professionals focused on their understanding of, experience with and

views about the process. To ensure answers grounded in experience, professioreabsied initially

to consider the way the process had been used in one of their recent cases; if possible, the interviewer
focused on a case where she had observed the meeting. Interviews with parents were also semi

structured; interviewers used a topic igie to ensure key areas were coved but sought to give parents

0KS 2LIRNIdzyAide (2 3IABS GKSANI I O02dzyi 2F GKSANI NB
and their lawyer. Parents were always asked about thegoeeedings meeting that had ba

observed, with the interview focusing on the experience of the meeting and the broader context of the

LI NByiaQ RSIHfAy3a gA0GK OKAfRNByQa ASNBAOSad LG o
YSSiAy3a gAGK / KAf RNBy G2 {F2NI2A0 3& NEN Y pRoeRilych @ SNNE 2
meeting which they had observed. All interviews were audio recorded (with permission) and fully

transcribed.

Given the novel nature of the process, involving lawyers in a meeting with social workers, it was
important to establish the part lawyers played in the discussions, and whether the presence of lawyers
shaped the content of the meeting, its conduct or the participation of parents. Meetings were not audio
recorded. Local authority concerns about recagldiscussions with parents who might subsequently be
involved in proceedings and the practicalities of obtaining consents from all involved led the researchers
to consider that requiring this would make it much more difficult to recruit local authoudtiesto avoid
disrupting meetings. Instead, detailed field notes were made, capturing the order of speaking, what was
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said, information about the room arrangements and length of the meefifgr an alternative

approach, see Broadhurst et al. 2012b. Thegesbed 15 meetings of which they were able to get

consent from all parties to audilBE O2 NR Wl f F NBS LISNOSyYy (Gl 3SQ 6LIP pHHDO
detailed and instructive analysis of the verbal interactions, but based on a small number of cases.)

Combining these qualitative and quantitative elements made it possible to set the file data in broader

and deeper perspectives not contained in local authority files. Interviews with parents provided their
perspective, which was largely lacking from Idcalzi K2 NA G & FAf SaT KAt ad AydSN
covered practical and business considerations which, though relevant to the operation of the process,

were not a concern for local authorities. Observations ofreceedings meetings provided farore

detailed accounts than even the full, formal minutes of meetings kept by some local authorities,

allowing analysis of the meeting process. Different sources and the perspectives of service users,

lawyers and social workers provided ample opportunif@striangulation. This revealed many

consistencies but also contradictions. For example, the period of notice a social worker said she gave
parents of the prdINE OSSRAY 3& YSSGAy3a 02dzZ R 6S O2yFANNSR 2NJ
accounts. Diffeent explanations of what had happened reflected the contrasting understandings of

those involved, and/or their adherence to their pcenceived notions about the purpose of discussions

or actions.

Sample sizes for both the quantitative and qualitativeredats of the study were determined to allow

robust conclusions to be drawn. For the file sample, this meant having at least 30 cases in proceedings

from each local authority; for the qualitative sample, it meant seeking interviews with at least two

informay ta 2F SIOK WiedlLlsSQ 0a20Alft ¢2N)] YIylI3ISNE az20Al
observations of four to six meetings, each local authority. A sample of 30 qualitative interviews is

generally sufficient to ensure that the full range béimes is identified; this was applied to the sampling

of local authority perspectives, albeit that those interviewed had different roles and professional

backgrounds. A legal perspective was strengthened by including a similar number of private practice

lawyers, again drawn from those who practised in the study areas.

Obtaining research interviews with members of hard to reach populations such as parents involved in
the child protection process is acknowledged to be difficult (Farmer and Owen 1995; Fraathkiunt
1998; Brophy et al. 2005). It was hoped that seeing the parents first at thprpoeedings meeting and
making a direct request for interview would reduce barriers to participation so as to make it possible to
recruit at least 24 parents. Howevearontingency plans were made with the Family Rights Group to
interview parents should this not prove possible. In the event the target samples were reached for all
aspects of the Study.

The sample of observations was opportunistic. The study was desigradidw for observation of any
pre-proceedings meeting occurring during the fieldwork period in that local authority up to a sample of
six in each authority. This approach was taken with the knowledge that these meetings were sometimes
arranged at shorhotice, and that both cancellation and rearrangement were common. In practice, the
small number of meetings held, particularly in local authorities E and F meant that a researcher
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attended most of the prgroceedings meetings that they were informed abaduting the 10 week field
work periods in each local authority.

Details of the samples are included in takie$ to 2.3 below.
2.2 A focus on policy and practice

The study sought to find out how the pproceedings process was working with the intention of

identifying potential developments and changes. However, the investigators were well aware that their
position as researchers and educators does not necessarily make them able to devise policy or good
practice which will operate successfully. For thissag they sought to engage staff at the local

authorities being researched and national policy makers in the research by providing regular updates on
the study and holding two one day seminars, once the initial analysis had been completed. These
seminars vere part of the research process, allowing the researchers to explore views about the
implications of the findings for policy and practice, and to discuss potential reforms.

The team prepared a newsletter which they distributed by email to participaticey Euthorities and

others who had expressed interest in the research. This provided updates about the research process
and more general news about ppgoceedings, care proceedings, child protection social work and the
legal process. For example, it prded information about the Cafcass ppeoceedings pilot and links to

the Munro and Norgrove Reviews. Details of the planned seminars were also included so that those
interested in attending could note the date.

Seminars

Seminars were held in London andsBl at the end of April and early May 2012. Approximately 50

people attended, including policy makers from the Departments for Education, Ministry of Justice, Legal
Services Commission, Cafcass and Cafcass Cymru. There were also representatives &mmitythe F

Rights Group (FRG), the Association of Lawyers for Children (ALC), the British Association of Social
22NJSNE 6.! {20 FtYyR GKS /KAfRNByQa [S3lrt /SyiuNB o/
/| KAt RNByQa { SNIBAOSa tidworkinanaders fios yRhorifigd Sot inckidediS y A 2 NJ &
the study. Practitioners, social work managers (who chaippoeeedings meetings), local authority

lawyers and Independent Reviewing Officers attended, including from local authorities which had not
participated in the research. Lawyers in private practice also attended each seminar.

Each seminar combined presentations on the research findings, opportunities to ask questions about

these and small group discussion. Members of the research team recorsesions on: measuring

the success of the system; how duplication and delay could be avoided; the changes the attendees

would like to see; making the meetings more effective; how the courts should respond to the pre

proceedings process; and whethertheppS&da KI & | FdzidzNE® ¢ KS LI NI AOA LI
further analysis of the data. These discussions and those at feedback seminars for participating local
authorities have helped to shape the recommendations for future practice included imthlecfiapter

of this report.
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Focus group

The seminar participants suggested that the researchers should obtain judicial perspectives on the
process. This was not something that had been included in the original design but appeared relevant
given the finding that use of the process appeared to have no impact on court proceedings (see
Chapter 8). To this end, the researchers sought and obtained permission from the President of the
Family Division to conduct a focus group with judges. This took place aftenthef the project with
financial support from the two universities; seven judges with experience in care proceedings took part.
The focus group was audio recorded, transcribed and incorporated in the analysis.

2.3 Ethics, Access and Anonymity

Research vih families on the edge of care requires sensitivity; those with responsibilities to families in
OKAf RNByQa aSNBAOSa> Ay (KS O2dzNI aeadsSy 2N o6SOl dz
understandably concerned that their work is properly understasidff time is not wasted,

confidentiality is maintained and clients are protected. The study was subject to scrutiny from 5

separate bodies in addition to the ESRC who funded it. Ethical approval was obtained from the relevant
research ethics committeea the two universities. Approval from tHeesearch Committee of the

1 3420AFGA2Y 2F 5 ANBOGR NBE RdeA NKR f RNB2/NE Y SN AOSGI
services departments would consider participating. Access to court documents, indiadimgents

prepared for court and contained in the court bundle held by the local authority, necessitated

permission from HMCTS Data Access Panel anbrémdent of the Family Division in accordance with

the Family Procedure Rules 2010. Confidential cdocuments can be disclosed to a person conducting

an approved research project for the purposes of research (Practice Direction 12G)

A research access agreement, setting out the volume and nature of the work that the team sought to
undertake in each loal authority, the ceoperation required from local authority staff and the
contribution the research team would make to staff development was drafted and agreed with each
participating local authority. It was a term of the research agreement that thegaating local
authorities would not be identifiedSimilarly, thePrivileged Access Agreement the researchers signed
to obtain acces$o courtdocumentsrequired them to protect the identity of individuals involved in
court proceedings.

Information wasprepared for circulation within local authorities to inform social work and legal

RSLI NIYSyYyd adGqFrFF Fo2dzi GKS aiddzReéaod ! f Hpddeeddgg a2f A0
in each of the study areas was obtained from the Legal ServieamiSsion. These firms were then

contacted to inform solicitors about the research, particularly the possibility of requests to observe pre
proceedings meetings attended by their clients, and to respond to any concerns. All the firms were

supportive of theresearch.

Interviews and observations were all conducted with the consent of participants. Whilst obtaining
consent for, and recording of, interviews with professionals were unproblematic, observing meetings
raised ethical issues. The researchers were eored that their actions should not discourage parents
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Services, and their care of children. They recognized that, however much care they took, lattdrs ab

the research could be confused with letters about the meeting and therefore sought to preclude this
possibility. For these reasons, they did not plan to contact parents about the research in advance of the
YSSiGAyYy3 odzi (2 &SS ihe dubeNdbiohbrlyWhendbdyditteridédin2 yieeting, Aidd i

G2 NBfteée 2y LINByGaQ tlFrgeSNa a | a2dz2NOS 2F SI NI e
they prepared a leaflet for parents that lawyers could give to their clients. The Research Ethics

Committees at both universities accepted this approach.

The researchers obtained no information about the meeting, except the time, the location and the name

2F GKS LI NByiQa az2f A0A0G2NI 6AT 1y26y0 AYNBRAOQEOS 2
solicitor was known, the researchers attempted to make contact in order to establish whether they
GASHSR GKS NBaSIFNOKSNRa FdGdSyRFyOS & LINRofSYFGAO
researcher immediately before the meeting startedie&earcher spoke to each parent individually.

Where possible, this was done outside the meeting but where parents attended late and the

professionals had already convened, it occurred after the parents entered the meeting room but before

the meeting starte.

If parents had not received the leaflet in advance of the meeting they were given a copy at the end. The
leaflet gave contact details for the researcher and for the study team. Parents were also asked if they
would be willing to be interviewed, andtley were, their contact details were collected. The leaflet
explained why the researchers would like to interview parents, the things they wanted to talk with
parents about and offered an incentive (£20) to parents who completed the interview. This sweditind

the practice of recognizing the contribution parents make through giving time to be interviewed. Where
possible, interviews were arranged directly after the end of the meeting, for later in the day or the next
day. If this was not possible, paremtgre contacted by telephone or text to arrange meetings at a
location convenient to them.

In order to protect the identity of those who participated, pseudonyms have been used for the families
and children concerned, and some identifying details have lobanged to minimize the possibility of
identification, but not so as to impact on the substance of the research. Professionals who were
interviewed are each referenced with a unique number and are not linked in this report to the areas
where they practisd. The local authorities involved are referred to by letters, Ato F.

2.4 Selection of local authorities

Three complementary strategies were used to identify local authorities where the study could

potentially take place. The researchers identified therakgeristics in terms of national and regional
location, local authority structure, geography and demography which they sought to have represented

in the sample, so as to include a wide range of cases and different local authority pressures within the
Study. Secondly, with colleagues at Birmingham and Sheffield Universities, Masson ran a series of three
free seminars for local authority lawyers and Family Group Conferenoedamators to explore the
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operation and interrelation of different approaches taeahative dispute resolution in local authority

child care and child protection cases (Morris et al. 2009). These seminars were publicised to existing

contacts and via Research in Practice links. Staff from 19 local authorities attended, including é&@m thr

of the six authorities, which were subsequently recruited to the study. Staff from three others expressed

an interest; these offers were not accepted because they failed to meet other criteria for the sample or
conducting fieldwork in such locationsadii Yy i FNRBY G(KS Ay@SadAardiz2NBRQ ol :
would have imposed too great demands on the project resources. Thirdly, using Legal Services

/| 2YYA&daArzy RIEGE 2y f I -précéedifigQadvck antl Gafcdse /NafchdS By Ratay 3 LJ
on the number of care applications, the researchers identified local authorities which matched the

criteria and undertook sufficient prproceedings and care proceedings work to meet the required

sample size. Approaches were then made to recruit speoifad huthorities. One of the local

authorities recruited had reduced substantially its use ofpreceedings and care proceedings by the

time the fieldwork was undertaken; in this authoritye intended sample size was not met and all

possible cases weliacluded.

Preliminary discussions were held with lawyers and /or social work managers from potential local
authorities to establish whether each local authority kept sufficient records of their use of the pre
proceedings process for the research. Researclwvanted to understand the basis for the decision to

use the process, what had happened at the meeting and whether cases in care proceedings had been
preceded by the process. It was also necessary to establish that it would be possible to access files
where cases had been closed. All the selected local authorities had such systems but it became clear
during the fieldwork that these were not always followed, and in the case of one local authority, F, had
not been in operation throughout the sample period.

The sample comprised six local authorities: two shire counties, A and E, two London Boroughs, B and C,
and two unitary authorities, D and F, one of which, F, is in Wales.

2.5 Sampling strategy case files

The aim was to achieve a sample of between 20 2220 cases, with approximately equal numbers in

each local authority, and which included: cases where theppoeeedings process had been used but

LIN2 OSSRAYy3JIa KIFR yLINP GOSSSRYA yoINER d23/K (i82Q YephidéeSdings Ol a Sa 4 K
processhadd SSy FT2ff26SR 0@ -LONPNEBS I RBYTHES RAYWHR 3585 dMLING 4 S & Q1
proceedings had been used withoutthe L2 OSSRA Yy 3&a LINRP OSaas WO2dzNU 2y ¢
authority, the sample should be proportionate to the use madehef preproceedings process and care
proceedings. The sample should be recent but allow for care proceedings to have completed by the end

of the fieldwork period.

The case file sample wasaglvn using lists of cases where the local authority legal departinadt

advised the use of the prproceedings process or issuing care proceedings during a six month period.
Fieldwork in the first two local authorities was planned for autumn 2010, so January to June 2009 was
chosen as the sample period. This allowed fptaisix months in a prproceedings period followed by

34



12 months in proceedings. The sample periods for the second and third pairs of local authorities were
April to September 2009 and July to December 2009, respectively. Nevertheless, lengthy care
procealings meant that 5 cases overall, drawn from all sampling periods, had not been completed by
the end of March 2012.

S5dzZNAyYy 3 LIAf20GAy3 62N] AYy 2y S | dzi K2 NA § rockdilings LILIS | NBE R
2yt eQ Ol 4aSasx o susayuedtly goSnio caielprodeedRds Foryhis reason, it was decided

to take a 100 per cent sample of such cases, and to achieve the desired total sample by randomly

sampling from thdists of cases that weninto proceedings One local authority (Feduced its use of

care proceedings in 20@80; it was therefore necessary to include all possible cases there.

Case lists are held by local authority legal departments to record and track the work they do for the

YOt ASYy i Q OKAf RNBY Q@K A SINID AOD S3S aR S\ NINBDSIS RA Yy 3a  O2 dz
LINP OSSRAYy3Ia 2yfeQ o6Wttt 2yfeQu OlFlasSa O2dZ R y2i4 oS
introduced legal monitoring of these cases. Rather, there were lists of cases where adagaigl

meeting had been held and/or advice had been given. Files for all these cases were inspected to see

whether they had been subject to the pproceedings process; where this was so cases were included.

l RRAGAZ2Y I fftex a2YS OLBBAOS SR

subject to proceedings, and were therefore excluded from thepeeeedings only sample and added

to the list of care proceedings cases.

Table2.1: Sampling percentages

Local Authority A B C D E F TOTAL

e 2T Wttt 100% 100% 100% 100% 100% 100% 100%

included

Ns.31 cases in 53 41 33 55 39 13 234

sample period

Sample percentage 57% 73% 91% 62% 92% 100% 74%

% of PPP+s.32 A 70% 57% 37% 44% 39% 62% 50%

sample

% of W O 2 ool 30% 43% 63% 56% 61% 38% 50%

caesin sample

Letters of intent as 29% 24% 7% 26% 28% 8% 27%
o WYttt bao
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The number offfre-proceedings on§and care proceedings casieseach local authority was recorded.

The proportion of care proceedings cases vehhe preproceedings process was calculated from the

selected sample, on the basis that the selection process, effectively from a singlasisandom.

Theseproportions have been used to estimate the total numbekbf INIBRE OSSRAyYy 3a | yR adowm
Y2 dzNIi 2 Yy @& @her® théipBefiraceedifgs processiwas and was not used, and to calculate the
percentageof cases where prproceedings process was used and the case did not proceed to care
proceedingdor each authority(see below, Chapter 5able 5.1) In calculating this percentage, cases

where the preproceedings process was only used to notify parents that proceedings would be started

(letter of intent cases) where excluded. Again the number of letter of intent cases was estimated from

the proportion found in the sample, see above, Table 2.1.

Table 2.2 Thefile sample

Local Authority A B C D E F TOTAL
PPP onlg{a) 7 4 4 10 4 5 34
Sample s.31 cases (b) 30 30 30 34 36 13 173
{FYLXS Wttt 21 17 11 15 14 8 86
(letters of inten) (loi) (d) (8) (5) D) (4) (4) Q) (23)
Sample of¥ O 2 aiet)Ie) 9 13 19 19 22 5 87
Sample full PPRcd = f) 13 12 10 11 10 7 63
Sample withany PPP 28 21 15 25 18 13 120
(atc)

Sample a+f 20 16 14 21 14 12 97
Sample s.31 + Loi (d+e) 17 18 20 23 26 6 110
TOTAL SAMPLE 37 34 34 44 40 18 207
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The actual sample of the different types of case is shown in Table 2.2. Overall, there were 207 cases in

the file sample, of which 173 involved care proceedings and 34 only thgrpoeedings process. The

total number of cases where the pfroceedings process was used, including where the letter

specifically stated that proceedings would be brought (a letter of intent) was 120. It follows that the care
proceedings sample includes almost equal numbers of caigksand without the preproceedings

process (86 and 87, respectivelpwever, if the cases where the process was used to inform the

LI NByd GKFdG LINPOSSRAYy3Ia ¢g2dd R 6S A&aadzsSR o6HoUL | NB
cases where there vgano attempt to avoid care proceedings under the-preceedings process, and 63

cases where the prproceedings process had a possibility of diversion but was followed by care

LINE OSSRAY3Ia O6Wttt YR adomMQOI &SS +10620ST ¢Fo6fS Ho

Table 2.3 summarizes the gjitative aspects of the study, showing the numbers of interviews and
observations in each of the six local authority areas.

Table2.3: The interview and observation samples

Local Authority A B C D E F TOTAL
SW manger interviews 2 3 3 4 2 2 16
Socialworker interviews 5 3 4 2 2 3 19
LA lawyer interviews 3 3 2 3 2 3 16
Total Local authority interviews 10 9 9 9 6 8 51
t  NBydaQ tlFseSN 4 4 3 3 3 2 19
Parent interviews 4 5 5 4 3 3 24
Meeting observations 6* 5 6 6 6 5 34*

*2 reviews of observed®PMs also observédcreasing the total t&6
2.6 The sample in the context of the national picture

National data on the use of care proceedings and the numbers of bills paid by the Legal Services
Commission for legal advice at gpeoceedings meetings allow comparisons between the selected local
authorities and others. In terms of the rate of use of care proceedings in-20@er 10,000 children

under the age of 16 years), one of the English local authorities (E) was a low user, ittahethvd

nationally, two (A and C) were average users, and two (B and D) were high users, in the top third
nationally. Figures were not available for the numbers of children involved in care proceedings in Wales.
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Legal Services bills data showed thatstantial numbers of parents were obtaining legal advice to

attend preproceedings meetings in all the study authorities. Indeed, use of the process was one of the
ONRGSNRI FT2NJ 6KS NBaSI NOKSNBRQ &St SO0 thearifesy2z | & {2
numbers of bills submitted in 20080, only one local authority (C) was in the bottom half of a list

containing all English local authorities. In terms of rate of use, calculated by numbers of bills per 10,000
children under 16, two local authities (C and E) were in the mid third of the lisafiflocal authorities

and three (A, B and D) were in the top third. The Welsh local authority was similarly in the top third of
Welsh local authorities in 20680 but its ranking was considerably lovieithe subsequent years. The

numbers (and the rate per 10,000 children under 16 years) declined nationally betweeti@Go®@i

2011-12 and also changed somewhat in the local authorities in the Study, see chart 2.1.

Chart 2.1:Rate of Level 2 bills 20080 ¢ 2011-12 in the Study local authorities

Use of Level 2 09/10 to 11/1~2

M rate L2 yr0910

Mrate L2 yr1011
” “ M rate L2 yr1112

r 000 children<1¢

s m—

Local Authorities, Englanc

2.7 Analysis

Thequantitative data was analyzed using SPSS 18 (PASW 2009); the qualitative data was organized into
a database for analysis using NVivo 9. A separate database was also created to allow thatisystem
analysis of the observed cases. The quantitative and qualitative analyses were conducted iteratively and
in parallel; codes in the recording schedule were reflected in some nodes in the qualitative analysis. The
guantitative data was interrogated toséablish the frequency of issues and patterns raised in the

interviews and observations, and to establish whether impressions from the data reflected statistically
significant differences between local authorities or types of case. The richness of titatyeatata

was not constrained by the more limited file information. Indeed, field notes made during the file

analysis and included with the pen pictures were used to help explain patterns observed from the data.
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In analysing the data from interviews aoliservations the researchers drew on the grounded theory
approach (Glaser and Strauss 1967, 1971).

In addition, short narrative case studies were prepared for each observed case. These case studies
incorporated background information obtained at or aftbe meeting; the impressions the field worker
gained through the observation; the main reactions of the parents and professionals; and information
about outcome obtained through follow up interviews with social workers or local authority lawyers.

The prepaation of these cases studies was a matter of collective discussion amongst the research team,
with members of the team reading the source material and reviewing drafts of the case studies to agree
that the various sources were reflected in the accoung tmensure that identifying details were

removed so far as possible, whilst maintaining the essence of thermeedings meeting. Examples

taken from the case studies have been used to illustrate aspects of the process which were explored in
more detailin interviews and through observations, and more broadly in the file data. All the case
studies are included in Appendix 2.

Data Archiving

In accordance with the conditions for the ESRC awdiata collected for the study was offered to the
UK Data Athive. It was deposited in September 2012 with access embargoed until August 2013 to allow
the researchers to complete their initial work with publication and dissemination.

Key points

1 The study conducted between 2010 and 2018sed quantitative and quatative methods to
examine the operation and effectiveness of the ppgoceedings process in 6 local authorities
in England and Wales.

T Five of the 6 local authorities were abovaverage users of prproceedings.

9 Files/court applications and records (20&elected randomly, were analysed to establish how
the process was used and to what effect.

1 Preproceedings meetings (36) were observed. Parents (24) who attended these meetings
were interviewed, and the cases were later followed up through the local auiityr

1 Semistructured interviews were conducted with professionals: local authority lawyers (16),
social work managers (19), social workers (16) and solicitors who represent parents (19). A
focus group was held to obtain judicial perspectives.

1 Policy and pactice issues were developed through discussion with policy makers and
practitioners at two seminars.
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1 Namesusedin the report are pseudonymsprofessionals are identified only by their
occupation andocal authorities are anonynsed.
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Chapter 3: Undersinding the preproceedings processtheory and literature

Thischaptersetsthe pre-proceedings process in a number of wider contexts, identifying a range of
theoretical perspectives and policy debates that can help to shed light on the societal antsatigaal
forces that lie behind it and shape the way it is put into practice. The various perspectives reflect the
inter-disciplinary approach of the study, social work and law, exploring the interweaving of social work
and legal principles and practiaethe operation of the process and the decisimaking of all involved.
The chapter draws on theory and empirical research on matters such as the nature of professional
decisionmaking andhresholds of interventionthe role of the law in regulating behiewr and resolving
disputes the balances between family support and child protection, and the challenges of parental
participation and independent advice in child protection cases.

In offering these perspectives, we are aware that there was no publsuttation or piloting of the pre
proceedings process thatight have brought such matters to the forEhere had been preliminary work

and time for further preparation, becausbke Review of the Child Care Proceedings System in England
and Walesn 2006 ha recommended that parents be sendacument inplain language to explain the

I dzii K2 N& (i ébefére pip2egdinGshiif that they be encouraged to seek legal advideadtalso
recommended the piloting of a fixed fee legal advice scheme (DfES areDDE&/6). The main

impetus behind the proposals appears to have been pragmatic, to corral resources (a limited amount of
legal aid funding) to create a process (the opportunity for legal advice, and the meeting) in the hope that
this might help tachangelL,Jr NSy 6 & Q | G G A (i dzR 6r atliedstintpésiidgat dtdengraie & S NIIA O &
case tomake subsequent court resolution easier and quicker. How or why srathtavelylimited

process would operate this way, and what other (possibly negative) imjtantght have were not

publicly debated or tested. It is also worth noting that the new process was introduced at a time when
proceduralisition ¢ creating yet another set of processes to be followed and regulations to be olgeyed
was still the standardesponse to perceived problems in social work practoelthe courts.In some

ways the preproceedings process reflects this trend (it was adiown injunction on local authorities

and lawyers) but in others (the very little guidance on what to do) it shlask of detailed planning,

and it was left to individual agencies to work out how to implement it.

The process may have lacked explicit theoretical foundations, butibed not mean that theory
cannot contribute to understanding it.his chapter thezfore offers a variety of perspectives, some
alternativeand somecomplementary that highlight different features of the proceshk resists any claim
that there is asingle straightforwardmodel that captures it allit would be unrealistic to expectit)
when the process a@rs so many aspects of statamily intervention, professional roles and
responsibilities, andrganisational activities and dynamics.

¢KS OKFLIWGSNI Aa Ay F2dz2NJ YFIAY &aSOlAz2zyad ¢KS FANRG 2
discretionary decisiomaking that is especially useful for understanding the complex nature of

professional activity generally, and child protection work in particular. The second part outlines three

theories about the role of the law, its benefits anmhiiations, in regulating societal and private conduct,

and resolving disputes, outside the formal court setting. These are juridification, procedural justice and
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responsive justice. The relevance to family and child welfare matters is explored for eaochap@nd

the application to the preproceedings process. The third part focuses more specifically on the tensions

of child protection work, focusing on four dimensions. It identifies the tensions between prescription

and professional judgment; parentaagicipation and the focus on child protection; family support and

the dangers of delay; and debates about whether too many or too few children are taken into care.

Finally, the chapter considers research that has recommended independent advice and gdgocac

LI NByida Ay OKAfR LINRGSOUA2y OFraSad LG KAIKEAIKGA

3.1 Discretion positivist or naturalistc?

Child protection involves not only social work assessments but a myriad of exercises of discréimn by
whole range of professionals involved in the child protection process. -amabscholars exploring
discretion have sought a more naturalistic understanding of the way discretion gets exercised, studying
it through day to day practice in a rangeasfjanisations with legal powers.

Influences on decisiemaking:@WzNNE dzy RQX WFASEt RQ YR WTNI YSQ

Hawkins (1992, 2002) usésKk S 02y OSLJia 2F Wadz2NNRBRdzy RQ>X WFASERQ |y
influences, both macro and micam organisitions such & local authorities, whoselecisionmaking is

both policyled andgenerated by internal policies (Hawkins 2002, ZHere are parallels here with

5Ay sl ft SUed 1099 @lassi€éthnagsamhiEstudy ofchild protection practice (discussed

further below), which highlighted the social, organisational and professional influences that shape

LIN OGAGA2YSNBQ RSOAA&AA2YyA Fo2dzi 6KSGKSNI 2N y23i OKA
making chimes with thecological approach to social vko(Cicchetti and Valentino 2006) and the
NBO23ayAaldAazy GKIFIG NRE&A] T2N OKAf RNBY FNrAaSa FTNRBY (K
interactions of professionals with the families, and the interactions within and between agencies

(Brandon et al. 2008). There are also links with the conceptual approach to thresholds put forward by

Platt and Turney (2013), also discussed below.

Ly 1+F61lAyaQ ylrtearas GKS oNRBIR 02y iGSEGT G(KS W& dzN
localawl K2 NAG&Qa O2y (iNRfzx adzOK Fa (G4KS AyONBlIaSR Lldzf A
wake of the Baby Peter case, alongside generalized beliefs about the importance of family integrity and
privacy, and mistrust of social workers, including G KS O2dz2NIad® ¢KS WFASE RQ AY
policies and practices, both written and informal, which influence staff, such as policy objectives to bring

LINEP OSSRAY3Ia 2yfe a | Wilad NBaz2NIQx Oeai@dHNy G2 Y
0KS dzaS 2F OKAfR LINRGSOlA2Y LIXlyad ¢KS Wil g RSGSN.
0dzZNB I dzON> O Q o611 | g1 AYyad HnAnnuE pn0 AyOfdzZRAYy3 (GKS g4I @&
¢CKS YIylFasSYSyid 2 Ndkefprdtatibniof the StatlitdIgiidante] &nd their approaches

to compliance with itare also in the field, as are sets of ideas about how child protection social work is

G2 0SS LISNF2NY¥YSR® ¢KS WTNI YS ey f25NEICKeGpeR fagR)aa 62y Ay O
experience and interpretations both of formal processes and of the case presented to them. Cases are

FNFY YSR GKNRdAzZAK 62N] SNBQ UGKS2NBUAOIET 2N RAAOALI Ayl
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or groups of factors. It is not thedtors themselves that are important but the meaning given to them

(individually and jointly} that is, the way they are framed. For example, the use of theppoeeedings
LINEPOS&aa Ay | LI NIAOdzZ NI FFYAf& YIE OBATFRNBEAQaO&SH
including previous court proceedings. Whilst factors in the surround may apply across all local

authorities, those in the field and frame are shaped by, and within, each local authority, and in the

processing of each case. Hawkinsléar that these influences are interconnected and interacting;

change in the surround for example, the approach taken by the courts or the death of Baby Reter

may prompt a change of practice, as individual workers modify their own practice to agitbriheir

understanding of the changed (or unchanged) expectations of them.

Similarly Platt and Turney2013) identify various sensaaking processes that frofine workers use to

evaluate information when making decisions about child protection thrisshd’hese processes include

the operational strategies workers adopt to manage the range of pressegswork entailscoming

from outside and within the local authoritPlatt and Turneyargue that a naturalistic approach to

decisionmaking providesa SG G SNJ 6 aAa F2NJ GNBAy3I G2 AYLNRGS LINI
model, which assumes that social workers will be able to make better decisions simply because they are
made more aware of the importance of specific information. Therenisea for a better understanding

2T (KS ¢ & WYieltéd imNBudkprefessiokaVintékprofessional and organisational

FIOG2NA X | NB YSRAIFGSR (i KWNRUAEKI @ 2dtLI ISEG al1h WRZzOE izt i ¢
Without this, it is not poshkie to understand whether or how new information or new processes will be

used as an aid to decisianaking.

A systematic bias towards theast overtly coercive form of interventidn

Dingwall etaR & 6 ff doly 1995) study of child protection practiin the 1970ss an early but still

compelling example of a naturalistic approach to everyday practice and denisikimg in child care

cases. Laypolicy and organisational structures have ofpadh greatly since then, but as Dingwall et al.

sayintheg aGAONRLIG (2 GKS aSO2yR SRAGAZ2YEZ WGEKS LINI Ol A
the same (Dingwall et al. 1995: 245).

Dingwall et alidentifiedl y WAy alGAGdziA2ylf AaSR LINBEFSNBYyOS FT2NJ +y
73), and for thedast overtly coercive form of intervention. This has three main aspects. First, there is

the organisational context, of high workloads and limited resources, which cradgslency for staff

to minimiz risk factors and screen out cases that mightviéstigated more vigorously, turn out to be

ill-treatment. There snply is not the time to scrutineeverything, so short cuts have to be taken, and

SELX FylFiGAz2ya | OOSLISR G FrOS @1 tdzS dzyidiAat GKFdG o8
lab2 dZNDR> (G KS ydzYoSNJ 2F RAFFSNBYG 3SyOASa IyR RATTS
experience, status and roles. The range of different perspectives creates another bias against

compulsory intervention, because, as they put it, it ihea like getting three lemons on a gambling

machine (Dingwall et a1983 77).
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Third, there is what Dingwallet&F | Y2 dzaf & OFff SR WiKS NHzZ S 2F 2LIAYA
favourable light will be shed on events and explanations, thislis no longer feasible. It has two
componentsc Wy | 1 dzN> £ € 2@3SQ +FyR WOdzZ GdzNI f NRd F GABAaAYQD ¢
relationships are a natural fact, so any accusation that this is not the case in a particular family is

especially grave, artahs to be backed up by strong evidence. The second holds that different styles of

child rearing are valid in their own cultural context, and should not be illiberally suppressed unless there

is clear evidence that they are harming the child.

With regard b contemporary child protection practice, and in particular the-preceedings process,

0KS GKNBS WFNIYSa 2F NBFSNByOSQ OFry o06S asSSy Ay (K
the required changes, to look for a clear agreement between tlugasavork and legal perspectives on

the case, and to delay taking a case to court.

The rule of optimism has proved a controversial caick has been used to criti@zocial workers for

being naive and unquestioning of parents (as in Brent 1985)t litnportant to appreciate its original

meaning. ltwasotl 6 2 dzi AYRAGARdzZEf &2O0A1t ¢2NJ SNRQ 3Adzf £ A0ACf
understanding of child protectionwok A Yy | F g1 Ay a Q {.SNév iha oudl #0Sety dlazdsNE dzy R 0
such high value on freedom and family privacy, state intervention is only allowed on the bhsis & 2 OA | €
02y i NI O Q esiihg likélihowdiof/campildory action.

If this is the case, though, it challenges the standard reaction to child abuse gieaittentify the

mistakes, blame the professional(s) who made them and add another set of proce@umesounter to

that is to argue thateme deaths from maltreatment are inevitablandsociety needs$o accept that

mistakes happen, and low probabilityents happen (Munro 2011, 13);dzi 5Ay 3dgl £ f SG | f ©Q
rather more sophisticated than thathat such deaths areot just because of human fallibility heir

naturalistic analysishowsthat the system itself builds in more risk than it would ifRMNB Yy Q& &l FSG @
Fft2yS 6SNBE GKS a2tS O2yaARSNI GA2yd® ¢KS& SyR GKSAN
children should be allowed to perish in order to defend the autonomy of families and the basis of the
fAOSNIf a0l GSK 12¢6fX@OKIZNBRERAYOHAYHGOKAT BQal f & wm

The decisioty {1 SNAQ K2 NRT 2y &

Ly TEAOSNYFGADBS yI(dzNT EYA & BANG QOLIKNRENWS @iyadsS 3 aw LS arss/d
Paley (1992), which caiso illuminateinfluences on decisions about use of cpreceedings. In their

work on decisions to prosecute, they observed that decisi@kers considered factors in the case

history, the way the case had already been processed, including who had investigated it, and also looked

to the future and made judgment which were not limited to winning or losing but encompassed the

impact of the proposed intervention on all involved, including the decimiakers themselves.

Direct comparisons can be made with legal planning meetings, the local authority forunotisaders
whether care proceedings or the pproceedings process should be used. The past hogzbat is, the
quality and depth of work undertaken with the family or the circumstances precipitating the request for
proceedings; may be seen as justifyirayswift application to court. Conversely, cases may be seen as

44



requiring more work before proceedings are initiated and so indicating preliminary measures, for
example the use of the prproceedings process, both because of the future horizon in the eoattthe
institutional horizon of maintaining standards. Unlike the decisitaking studied by Emerson and

Paley, legal planning meetings involve a group. The involvement of more than one person may extend
the horizons, bringing into focus legal or sowialk factors that a sole decisiemaker would not have.

It also adds dimensions of the relative influence of the lawyers and social work managers, a factor which
may depend on the experience and personalities of individuals and the structure of the etganias

well as professional role and status (Dickens 2006).

There is an important distinction between the exercise of discretion to prosecute, a major theme in
much socidegal work, and child protection work. Prosecution is a response to past evdrdgs the
decisionmaker interprets and selects from a factual matrix; child protection work is ongoing, with new
facts which continually necessitate-igterpretation of earlier actions and review of decisions already
made (Munro 2011a; Laming 2003). Inde# is often the failure to do this adequately which results in
either inaction or inappropriate intervention.

The naturalistic approach to decisiomaking suggests complex and dynamic interactions through which
information is understood and processddowever, decisioimakers can reduce the demands they and
those with responsibility for implementing decisions face, by adopting a usual way of dealing with cases
or a policy to handle most cases in a specific way, as Dingwall et al. (1983) observedgNIE@®R)

argues that such routinization frequently develops in bureaucratic organizations as a means of managing
case volume. Many policies and practices in child protection social work may do this, particularly those
6 KAOK LINERdzOS | andipraditioneis Bakie beén hoteltl dbl@atrolly khair thinking and

take short cuts in decisiemaking (Macdonald 2001; and skrinro 2010, 2011a, b). A naturalistic
approach helps us to see that short cuts are inevitable responses to the pressures of thathob,

workload and complexity (Sinclair and Corden 2005); but when things go wrong, short cuts are held up
as shortcomings.

Integrating these approaches from sodémal studies and social work sheds light on the use of the term

Wi KNB & K2t RMdte dsingleRRaBadefyied] tanBa®d for intervention, but rather there are

different thresholds at different points in the child protection system (Brandon et al. 2008; Education

Committee 2012) and for making different orders in the couRs K and IR2006] EWCA Civ 189Be L

A[2009] EWCA Civ 822). Moreoveecisionmakers in legal planning meetings make different sense of

the information they have according to its context, their position and the internal and external pressures

on the local authorig. The interpretation of the threshold is within the decisiért { SNBE Q FTNJ YS | y I
a court will apply the threshold is one of many matters on their horizon.

3.2 The role of the law in resolving disputes outside court
Juridification

WYWdzNA R A Fra t@thdiircraagiay edpEnFidh of law into ever more areas of life, and how it thereby
changes them, a phenomenon identified by social theorists and lawyers towards the end of the
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twentieth century (see Blichner and Molander 2005 for a useful analysiedfifferent senses of the

term). Whilst the focus of key texts is the increased regulation of labour, company and social welfare

law (Teubner 1985), Habermas, a leading theorist, wrote about the impact of law on family

relationships, and also on the relanships between schools and pupils and their families (Habermas

MPpYy TOP® ! f iK2dzZAK KS NBO23IyAl SR GKIFIG GKS Ay diNRRdzOG A
NBflFGA2yaKALA YR NBO23ayAlA2y 2F OKAf Reydhg Qa NAIKI
these reforms, introducing law to family and school relationships distorted social interactions. Law has

GKS STFSOG y20 YSNBte 2F &dzl) SYSyiday3a SEAaldGAy3d &
ways. Through this process, law eacages individuals to relate to each other instrumentally rather

GKFY O02YYdzyAOFGA@GStes || LINRPOSaa 6KAOK | Y2dzyia G2
OCHO® O0[6Qa WO2ft2yAaliAzyQ 2F OKAhFandPP&R 1990 YA & ¢
and King and Trowell 1992. For the counterview, that welfare rather than legalistic approaches have

become dominant, see Donzelot 1980; and for an interactionist position, Parton 1991, White 1998,

Dickens 2008).

For Habermas, the protécA 2y 2F OKAf RNByQa ¢St FINB O2dz R 2yf e o
intervene in the family, but the provision of state services created dependence on the state. In the

courts, disputes about welfare were dealt with by judges who took a narrow agpravith limited

evidence. Also, judicial practice, negotiating case outcomes with the yweilfiare office, precluded

participation by parents. Thus what started as reforms to introduce rights and the rule of law became a
mechanism through which professials imposed their views of child care on parents. These sorts of

cases required a different approach, based on a broader understanding of children and families.

Moreover, the dominance of law meant that alternative ways of resolving conflicts were metaged.

I FOSNXI & Tl @2dz2NBER YAYAYdzy adGFdS AyuSNBSyiGAaAz2y G2 LI
RAAONBGAZ2Y Ay TFrYAf@ OFasSay W[ S3IA A f-judicialie3he NE I dzf | (A
O2y Tt A00 Q o1 I 6 S NNhia later dugrk; Habeonmas ok a in@espSsiive Nigw of

what judicial decisiommaking could achieve by striking a balance between the interests of families and

GKS aidlFldS GKNRAAK Iy WFLILIX AOF(GA2Y RAZO®UeNASQ 6KAO
FLILX ASR Ay gl &a GKFG aGr1S 1002dzydi 2F WGKS RAFTFSNB
Fy FLILXAOFGAZ2Y 2F 1 FT0SNXYIFAQ ARSIFa G2 az20Alt 62N

I FOSNXI&AQ $g2N] A& KAIKE & 02y OS Liiddze drotebtgiRnoRy Sa y 2 i
state intervention. However, it does provide a counter to the ofsesumed benefits of creating legal

rights and duties. The notion that law limits and changes communication, and displaces social

interaction with legal interactin, is relevant to the introduction of a new process, involving lawyers

before court proceedings. This might bring the benefits of law and lawyering, a forum where all parties

have support and can contribute to an understanding of the issues, and sockdra@an be required

to explain and justify their actions in accordance with the law. Alternatively, it could have negative
consequences. Constructing meetings between parents and social workers as a lggacpezlings

process might make normal, direedbmmunication between parents and social workers more difficult,

LI NOHAOdzf  NY @ AF fFg@SNB GF1S 2y GKS NRtS 2F GKSAN.
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become focused on issues of more concern to lawyers than social workers, such ss@mnproof
and evidence.

The introduction of the prgproceedings process can be seen as an extension of legalised procedures
beyond the courtroom into local authority meeting rooms, before the local authority has sought
compulsory measures, expanding# regulation and juridifying relationships between social workers
and families. Whatever this might achieve, there is a risk that legal process reduces communication
between parents and social workers, replacing it with discussions between professamatur in

court. Not only are parents routinely physically excluded from negotiations at court, the language in the
courtroom frequently descends into jargon which they cannot understand (Freeman and Hunt 1998;
Pearce et al. 2011). Not only could jufichtion disadvantage parents, it would also make social work
more difficult. Communication via lawyers is likely to be more formulaic and so provide less opportunity
G2 dzy RSNRGFIYR YR NBaLRYR (2 LI NBehsehe@maglachs LIS NAE LISO
confidence with legal process and can feel undermined if lawyers and legal language dominates
discussions.

Proceduralystice

Procedural justice is achieved through dealing with the parties to a dispute fairly and with respect, for
example, by atlwing them to participate fully, ensuring they are listened to and heard. Procedural
justice theory postulates that treatment that is agreed by the parties to be fair makes even adverse
decisions more acceptable, encouraging compliance, reducing thefgskfict in future and

developing more positive attitudes to legal authority generally. Belief in the fairness of treatment
generates a willingness to -@perate, encourages individuals to engage and do the right thing, thereby
reducing the need for enfeaement (Tyler 2004). There are different views about why being treated
fairly has these wider effects; Thibault and Walker (1975) proposed that this was linked to the greater
control disputants had over the way the dispute was handled, particularifomial settings, which
enabled them to achieve a solution that was best for them. Later models have viewed the effect as
relational; fair treatment indicates that importance of the relationship with the other parties and affirms
a positive self identity (@er and Lind 1992).

However, the power of procedural justice does not mean thatdatcomegdistributive justice) are not
important as well. Disputant satisfaction is a matter of both/and, fair process and outcomes, not
either/or. Moreover, fair procedres may not achieve these positive effects for all types of disputes.
Whilst Tyler (2004, 449) provides evidence for the effectiveness of procedural justice in and between
different communities, he stresses the importance of societal confe)de(and Degoey1996) The
influence of procedural justice to create the positive outcomes ebjgeration, compliance and
acceptance may be weaker amongst suzially excluded.

Early work on procedural justice was laboratbgsed, but procedural justice effectsueabeen found in
real life studies. These have identified key aspects of procedural fairness as: opportunities to participate;
neutrality of the forum; trustworthiness of authorities; and being treated with respect (Tyler 2004, 445).

a7



adzOK 2F ¢a3faSNRDIADBW 2 (KS ONAYAYIE tLss FyR OAGA
penalties for infractions, such as speeding (Tyler 1990). However, the impact of procedural justice has
been examined in a study of child custody decisitaking (Kitzmann anBmery 1993), an emotive area

but not one as visceral as child protection. Although research links perceptions of procedural fairness to
informal dispute resolution, with mediation viewed as fairer than formal trial, Kitzmann and Emery

found that mothers vere equally positive about mediation and formal trial. In contrast, fathers were

more satisfied with the increased participation and control they experienced with mediation (p 554).
They suggest that this may be because mothers were favoured by the stbapjaroach to child

custody cases operating at the time (p 564). Also, the disputes involved both parents seeking sole
custody but some were resolved with orders of joint custody. In such circumstances, both parties may
have felt the dispute had not actuglbeen resolved and process may have had a more important role
than outcome in their satisfaction.

The preproceedings process appears fair in terms of providing parents with an opportunity to

LI NI AOALI GS Ay | RA&Odza a nsalbut thérzhdien. Oeimeding®® Jes3a & S NI
formal, and therefore possibly less intimidating, than an initial child protection case conference. Parents

can be accompanied by a lawyer whose presence can support the parent and restrain the social

workers, i terms of the requirements they may wish to impose on parents. It should not be problematic

for social workers to treat service users with respect. However, theopreeedings meeting is not a

YySdziNF £ F2NHzYT (GKSaS YSS (skefvités officalEd dmirediby o séciallkvérk R A Y
manager, employed by the local authorityy R £ 2 OF f | dz K2NAG& LISNB2YyyYy St dz
side.] 20Ff FdziK2NA(G& OKAf RNBYyQa aASNIBAOSa byNE OSNIIFAY
families. Indeed, the Family Justice Review noted a widespread lack of trust (Family Justice Review

2011a para 13, b, para 3.3) which is reflected in newspaper reports and, particularly, on the internet.

Even where families trust their own social worker, tinegry not trust the local authority, either because

of a poor experience in the past, or because of the prevalence of negative views about local authority

child protection work. Moreover, many parents in child protection cases are socially excluded

(Feathersone et al. 2012). Fathers who are not living with their children may also feel excluded by the
Y2UGKSNI YR 2NJ o6& (GKS az20Alf 62NISNIIYR OKAfRNBYQA
LI NGHAOALI GS Ay YR | 3Nd B prapPozeedidfsimgaiingd 2 NJ OKAf RNBY Q

Procedural justice theory suggests that the jpreceedings process may be viewed positively by some
parents, who may thenc@ LISNI 6S 0SUGSNI 6AGK OKAf RNByQa aSNBAOS
justice provided, tk context of distrust and the very high stakes (which can include permanent removal

of children from families), it seems unlikely that the process would result in parents being more willing

to accept care proceedings. Indeed, if the local authority takescase to court, it will be because the
pre-proceedings process hast resulted in sufficient caperation by the parent and improvement in

GKS OKAf RNByQad OF NBo®
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Responsive regulation

Responsive regulation was initigan attempt to bridge the gulf beteencounterclaims for increased
regulatonand deNB 3 dzf F GA2Y Ay o0dzaAySaaod ¢KS WIiKANR 61 &Q
be taken with increased regulation where the circumstances demanded, illustrated in the form of a
WNE I dzf | (i Daselfd@MNdtion atkhe bottom and court control at the point (Ayres and
Braithwaite 1992). Regulation was not limited to governmiemposed rules, but included education,
encouragementnd persuasion Nor should progress up the pyramid be based loa importance of the
matter being regulatedbut ratheron the insufficiency of any lesser action to produce change (Parker
2012). Responsive regulation is associated with procedural justice; it gives those who are subject to
regulation the option of takig control over their actions so as to avoid more intrusive intervento

in doing so is seen to be more fair (Braithwaite 2002, 78; Neff 2004). In this way it also preserves the
time and efforts of regulators, for cases where self regulation has nen keéective.

The ideas of responsive regulation have had wide application, incliudihg area of child protection
(Braithwaiteet al.2009; Harris 2011). For example, the use of family group deaisaking gives

primary responsibility for child protéion to families, with formal state systems only becoming involved

if the family is unable to agree an adequate protective plan (Neff 2004; Burford and Adams 2004; Morris
and Connolly 2012). Hari2011), writing from an Australian perspectiaegues thaa responsive
regulation approach rather than one which focuses on parental compliance has the potential to reduce
some of the problems in child protection systems, particularly the disempowering effect of coercion
which alienates parents, propels themvtardsevermore coercive intervention and prevents children
receiving the help they need. Harris recasts the regulatory pyramid in two: welgsms of decision

making with informal decision making at the base, family group conferences in the middlecamtat

the point: and in terms of engagementith collaborative assessment at the base, mandatory appraisal
(more formal assessment) in the middle and forensic assest at the point

Whilst there are similarities between the Australian and English\@elsh child protection systems

(Gilbert et al2011) there are also considerable differences in their legal frameworks, particularly in the
use of formal intervention and availability of support without this. Despite high thresholds there are
greater posibilities of informal support in England and Wales. The regulatory pyramid appears to reflect
the approachof supportingmostchildren aséhildren in nee@but moving caseap to more formal

child protection plans where good enough care is not mainthifdie use of the prproceedings

process could operate as a further step, wéthurt proceedings being used only where adequate

parental (or alternate) care is not secured or maintained. However, family group denisikingdoes

not fit simply into thisnodel because it ought not the regardedsimplyas a method of increased
intervention; rather families should be assisted to undertake this at any time where children are in need,
or in need of protection (Ashley and Nixon 2009).

There is another way obbking at responsive regulation in relation to the gmeceedings process. It is
not only families that are regulated through the child protection system, so are local authorities which
are held increasingly accountable for their actions. Accountalsliyeiak at the bottom of the pyramid
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where families are seeking services from local authorities. Families may make complaints about their
treatment, but complaints services are largely internal to the local authority. Child protection plans are

subject to nore external scrutiny through the interagency safeguarding system but local safeguarding

OKAf RNByQa o02FNR&a FNBE y20 AyGSyRSR (2 YIS I 3SyoOa
the pre-proceedings process gives the parents access to legaeand the possibility of questioning

local authority actions with an adviser present. Where the matter gets before the court, local authorities

are exposed to the possibility of wider criticism of the handling of the case, and to their plans being

reegOQG SR a y2ia Ay I &ingakcasé iRtthaiprepréeeetihgdlisobeddiéaias

regulation of both parental and local authority action

3.3 Policytensionsin child protection and social work

This section reflects atie current theoretcal and policy debatesbout child protection and social

work, highlighting their relevance for the pggroceedings process. It draws tre recentnational

reviews of social wortlchild protectionand the family courtsrecently-publishedresearch on clhl

safeguarding and local serious care reviessrentsteps to cut back central government prescription;
theory and research about empowerment and participation in child protection work; and the 2911

House of CommonEducation Select Committee Inquinto Child Potection (Education Committee

2012) The key messages from these sources, and the areas of difficulty and debate, are not new; on the
contrary, they are all weknown, enduring challengeBour areas of tension are especially relevant for

the context and implications of the pigroceedings process.

First, there is tensiobetween the heavily bureaucratic, proceduralised forms of practice that have long
been dominant in social work in England, and the calls for a renewed emphasis on prafeskilb and
judgment As noted earlier, the prproceedings process sits rather uneasily between the¢wmew
top-down imposition, but with very little guidance about how to employ it.

Second, there are tensiotetween wider policy calls for greatempowerment of service users and
their enhanced patrticipation in decisianaking, against a sharper awareness of the dangers of feigned
or shortlived ceoperation The tensions are especially pronounced in child protection work, and the
challenge for theore-proceedings process is to give an opportunity for parents to participate in a
meeting which leads to greater, sustained and genuine engagement.

Third, there is tensiobetween the need to reduce delay in protecting childrbafore and during care
proceedingsagainstthe imperatives of fairnestor parents. This iespeciallyacutebecause of increased
awareness of the harm caused by letegm neglect and emotional abus&he preproceedings process
may give be an opportunity for a fair warning to pateand a reinvigoration of the support plan, but it
risks adding to delay.

Fourth, and linked to the third point, there are tensidmstween demands for more decisive action to
safeguard children by bringing more into caagainst calls fomore effectve preventive services
meaning fewer children in care
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National reviews of social wagrghild protectiorand the family justice system

As described ithe Introduction,Chapterl, the period since the launch of the pproceedings process

has seen importat reviews of social work, child protection and the family justice system. There has

0SSy GKS {20A1f 22N] ¢l ajl C2NDSprdggRrevieténdthé KS wS T2
Munro Review of ChildrBtection; and the Family Justice Review. The kegsages fromall emphasise

the dangers of losing sight of the child in the complex and demanding priorities and systems of local
authorities and the courts. The major risks come from the bureaucratic work setting, miscommunication

with other professionalsand the challenges of working with very needy faesil In particular, the

Munro Report identifiesthe perverse impact of the procedwtsound nature of local authority child

protection practice; and thedmily JusticeReviewbrings out the challenges after-agency and inter

professional working by exposing the strained relations between the courts and local authorities. The

Family JusticeReviewidentified a culture of mistrust between the two sides, but also noted that there

was awareness from both abbthe extreme seriousness of the decisions to be méideoncluded that
thesecombind(i2 f SIR (2 NRdAziAyS O2YYAadaAz2yAy3a 2F ySg | a:
GAOA2dza Oe& Of S 2 F ailyBsticEReviely, 2011228101).y R RSt &8Q 6C

These mesages are not new, and the call for earlier, more decisive action to protect children is

reiterated by the recent overview of findings from the Safeguarding Children Research Initiative,

discussed below. Yet the fact that they have been found in previtilds @abuse enquiries, reviews and

research is a clear enough warning of how hard it is to make these changes: after all, none of the

workers involved want children to be killed or suffer harm, so it is safe to assume that if the changes

were easy theywolt KI @S 06SSy | OKASOSR 06& y26d [2NR [FYAy3Q
misses the pointChild protectionwork itself iscomplex and beyond that there isnreambiguous political

and societal contextdemanding swifter action to protect children ahdtter support for families, all

within a context of tightly restricted resources

Delay for children versus fairness for families

Safeguarding Children Across ServiPessies and Ward, 2012) is a summary of 15 research projects,
eleven of which were comissioned by the government in response to the Victoria Climbié inquiry (the
Safeguarding Children Research Initiative, SCRI). The focus was on emotional abuse and neglect, and
there were three priority areas: identification and initial responses; intetie@nafter maltreatment had
been identified; and inteagency working. Details of the various studies, together with the overview
report and key messages for practitioners, are available on the SCRI website:
(www.education.gov.uk/researchandstatistics/reseh/scri/). The second of the priority areas,
intervention after maltreatment has been identified,pgarticulaty relevant to decisiommaking about
whether or not to start care proceeding. The three empirical studies in the SCiRbataseful. These

are the Significant Harm of Infantstudy (Ward et al. 2(), the Neglected Children Reunificatistudy
(Farmeret al2012), and theHome or Care8tudy (Wade et al. 2@®).
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abusive families where there is insufficient support, and that more, rather than fewer, would benefit
FNRY o0SAy3 t221SR FTFTOUSNI I 61,84).TNRBY K2YSQ 05 @ASa |

Underpinning that conclusiofigur key pointsstand out. First, tht there is a need for decisive early
intervention, with clear plans and timescales for parents to achieve change, and the consequences of
not doing so being clearly spelt out, and acted upon if necessary; but there must also be recognition that
some familes will need orgoing, longterm support, and cases should not be close@r-hastily (pp.

82-3, 1478). Second, thatgrents appreciate social workers who listen to them and are honest with

them, but social workers must be conscious of the limits ofneghip working, and especially need to

be wary about fegned compliance (pp. 84, 1.

Third, thatLJr NBy ia ¢K2 &dzOOSSR AY YI{1{Ay3d GKS NBIljdANBR OK
moment¢ this could be sparked by various events, including permaseparation from older children,

or the birth of a new child. But an importafinding (from the Ward et al. study) is that if the necessary

changes do not occur within six months of the birth, then any minor changes are unlikely to persist or be
sufficie/ & 6 AGKAY (GKS OKAftRQa (GAYSaoltS o6FrfGdK2dAK AG A
necessary changes in time for a subsequent ciiid. Ward et al. study is a small sample, only 57, and

the authors themselves acknowledge the need for furtremearch to test the finding@ard et al.

2010, 845, 99-100) Even so, these are important messages for thegoeeedings process, especially

as one of its perceived advantages is that it gives a clearer framework for engaging with parents and

plannirng work before a child is born.

Fourth, the overview concludes thapecialist assessments are oftenodgd SR (G2 aK2g GKI
rights have been considered rather than to identify whether the necessary changes have been, or

realistically couldbgadK A SGSRd® 9ELISNIAQ NBLERZNIA& RR (2 RStlresz |
optimistic conclusiondavies and Ward 20128-9). Again there are important messages for the pre

proceedings process, and especially what happens when cases do go iritcAcedihe preproceedings
assessments accepted by the courts? Or does the powerful tendency to order further assessments

prevail? (Family Justice Review 2011a).

For all that, theoverview also notes that there are few cases where there is unequivocareadight
from the start (p. 75), and furthermore, that some famil@e successfully supported to care for their
children, and some children are successfully returned homeHbmee or Carestudy found that 41%
of the children who went home were inadile placements after four years, although the researchers
scored their welbeing lower than those who had remained in care. Naglected Children
Reunificatiorstudy found 43% had achieved stability at home at their five year fallowi he
researchersonsidered that a third of them had poor wkking, but a third satisfactory and the other
third good (Farmeet al2012). Thissamplewas138 children who had become looked after by the local
authority because of neglecThis means they were ély to ke at the more severe end of the spectrum
FHve yearsafter returntwo-thirds were in stable placements back at home, with satisfactory or good
wellbeing It is also worth noting thatrdy two-thirds of the children in the sampleere subject to care
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procealings and that the plans made in those proceedings did not work in over 60% of(Easeeret
al2012, 184189.

The point is that while it is important to hear the messages about thorough assessments, good planning,
clear decisiormaking and decisivaction to avoid drift, it is also important not to fall into simplistic,
kneejerk and punitive responseand to recognize that even if the court is involved, plans do not always
work out. Again, there are messages here for themaceedings processpaut how much time is

allowed for parents to make the required changes, and how much leeway is given for breaches of the
agreement.

The importance of accurate assessments, effective help for extremely needy families and decisive action
when necessary aldB A 1 SNI 6§ SR 6& GKS TAYRAyaRdocalefquiled St 2 dza OF
cases where children have died or been seriously injured, and abuse or neglect is known or suspected.

Such cases are the extremes, and not all will have been knownitd sate agencies; but the impact of

extreme cases on national policy is wallown (Masson 200Q)and the local reviews also make many
recommendations for changes to policy and practice.

Brandon and colleagues have conducted four overview studies olusera@se reviews in England. These
cover the periods 2003 (161 cases: Brandon et al. 2008), 2008.89 cases: Brandon et al. 2009),
2007-9 (268 cases: Brandon et al. 2010), and 2009184 cases: Brandon et al. 2012). This gives a total
of 802 cases oveeight years. The overviews confirm the range and multiplicity of problems that the
families were facing, notably mental illness, drug and alcohol abuse and domestic vi@aiideneglect

is a background factor in the majority of reviewswverty is anther common feature, but the
recommendations rarely address these wider aspects (Brandon et al, 012

In summarding the first three reports, Brandon et &iighlighttheW i 2 EA O G NA2Q 2F R2YSali

parental mental ill health and parental suagste misuse, which often exist (Brandon et al. 20163-

4). They also drew attention to the frequent lack of parentabperation with agencies, listing the

F2N¥a (GKA&a OFy GF1SY WRSEtAOSNI GS RSOSLII wahyfc RA & 3dz
KSFNES aStSOGAGS Sy3alr3asSySyidzx FyR aLB2NIRABYE LI aaAd
¢KS® INRdzS (KIFdG a20Alt 62Nl SNAR KIFI@S G2 06S O NB7Fdz

SESNDAAS LINE TS 4 adog ef &l. 20022 AR IBpgattioyfeiis thush be Blértyfo the dangers

of whattheyOl £ £ (1 KS W& I(Bidndoh & hl20§8). 38 Y RN2 YS Q

QX

Reducing prescription?

TheSociaWork Task Force and the MunreRewhave senbut forceful messages about the unhéip
effects of yet more regulations and proceduyeésit it is proving far from easy tarn round the

juggernaut of prescription and procedurhis is illustrated by findings froBrandonetaR & Y 2 & (i
recent overview of serious case reviews (Brandon.e202). These were held between 2009 and 2011,
the very period when the calls to reduce prescription and build up professional judgment were at their
height, and yet Brandon et al. found an averadd?7recommendationper review They comment on

the sheer volumeand thecharacter of those recommendations
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measurable has resulted in a further proliferation of tasks to be followed through. Carrying

through these often repetitive, recommendations consumes considerable time, effort and

resourceg; but the type of recommendations which are the easiest to translate into actions and
implement may not be the ones which are most likely to foster safer, reflectiveipeadthe

typical route to grappling with practice complexities, like engaging hard to reach families, was to
recommend more training and the compliance with or creation of new or duplicate procedures.

Fewer recommendations considered strengthening supenviand better staff support as ways

2T LINRPY2UGAY3a LINRPFSaaAz2ylf 2dzRASYSy(.201RI6)a dzLILI2 NI

There are three notablehallenges in shifting from prescription to professional judgment.

First, at a national level thcalls to reduce prescription are heeded only selectively, and political rather
than professional considerations are more likely to determine what is cut and what is added. Recent
examples of increased central prescription include the April 2011 implestiontof extensive guidance
and regulations on care planning and case review of children looked after by local authorities, and on
the role of the independent reviewing officé@CSF 2010a, 2010b) YR (G KS 3JI2BSNYYSy (i Qa
prescriptiveadoption action fpan, with targets and scorecards (DfE, 2011%) the Munro progress
NEOASG 20aSNISYETdzaE KX A YINBINIG B3H A& StikikpilRstzfidhls thatn M H 3
revisedadoption targets were publisheid May 2012just a month before the condtaition drafts of the
hugely slimmeetlown statutory guidance on safeguarding (which coMmaking Togetherthe child in
needAssessment Framewaqréind the role of the local child safeguarding board tonpote learning and
improvement (DfE 2012k)

Second a reduction ircentralprescription is not necessarily the same as overall redugtion

procedures Rather, the source of the rules, guidelines and timescales is likely to drop to local level, as
proposed in the DfE consultation on reduced safeguardindagce. The Munro progress report
20aSNWSa GKIFG NFYrOKSNI GKFY WNBY2@Ay3a JdzZARIFYyOSQ A
professional and local levels (Munro 201R). The draft guidance for the assessment framework

speaks, for example, of lolcauthorities and their partners being required to develop a local framework,

based on principles of timeliness, transparency and proportiondliting so will make more demands

on the time of local authority managers.

It is alsoworth noting the emergig findings from the trials of greater flexibility for local authorities in
undertaking assessments of children and families (Munro and Lushey 2012). In response to the Munro
review, and in preparation for the reduction in statutory guidance, in M&eptanber 2011 the
government authoried eight local authorities to depart from the statutory guidance and timescales on
conducting initial and core assessments. The authorities developed new single assessment processes,
but six of them retained the old statutg time limits, saying that this was important to prevent delay

and drift.
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Third, the challenge is not just about reducing-i@vn guidance, but also building up skills and
confidence amongst field level staffand not just confidence in their own aitigés and professional
judgments, but confidence that they will be supported by their managers, and by local and national
politicians, if things do go wrong (Munro 20B3). Untl that happens, social workers, managers and
local authority leaderare likdy to be wary about leaving the apparent security of the rules for the risks
of professional judgment (even though, in reality, any security the mkggoffer frequently proves
illusory¢q because the more rules there are, the more likely it is that tloeker will be found to have
infringed one or more of them, as noted oved gears agoHowe1992).

Participation and empowerment in child protection

More effective participation and greater empowerment of service users aredstaplished goals in

socialwork. The principle of working in partnership with parents was one of the core values of the

Children Act 1989 (DH 1990), and has become even more important for social work policy and practice

since then. There are ethical, legal and pragmatic reafmraomoting partnership workingzthically,

involving people in decisions about their own lives is seen as a practical demonstration of core values of
NBaLISOG IyR NBOz23ayAlAz2yT GNBIFGAY3I LIS2LX S Fa WSyRa

In legal termsgonsulting parents abduwecisions relating to their childrenaskey requiremenin the
Children Act 198%eflecting the inclusion of provisions based on the rights protected in the European
Convention on Human Rights. Notably, article 8, the right of respect for privataemly life is

recognized as having both procedural and substantive elengthis state respects family life through

the way it takes decision, not just the decisions it takes. Also ibnigtoperates negatively to limit
intervention, but requires posite action to recognize family rights. The Convention therefore provides
both arightsbased foundation for working in partnership and challenges actions taken without such
involvement, unless this is allowed by law and necessary for the protection af iigies. (Challenges

to child protection intervention in the UK and elsewhere are more commonly founded on article 8 than
the narrow fair trial protection in article ¥.

Finally, there is an appreciation that plans are more likely to be effective gebple at the heart of

them, the service users themselves, have had genuine involvement in making them. These imperatives
lay behind changes in the early 1990s for parents to be invited to child protection case conferences
(Thoburn et al1995 and see sgtion 3.4 below).

Since then, the importance of involving service users, ascertaining and responding to their needs, wishes

and entitlements, has become central to wider policy drives to make public services more responsive

and accountable (e.g. PMSU 200H 2007, 2010). Such policies acknowledge that this entails risks, that
ASNIDAOS dzaSNE |yR 20KSNB ySSR (2 0 Siskiok@ib®Oi SR TN
6SAIKSR f2yIaARS 0SySTAGAD wAal SAK?2 &BR Iniddino S |y
LINEPGSOGA2Y ¢2N] X (K2dzaKX GKS NRAla oiG2 OKAfRNBYyQa
Ferguson (20l o0 LJddzia AdG WX GKAA RSAANB (G2 O2fflFLAS KASI
withtheneedli 2 dzAS [ dziK2NAR(G& Ay OKAfR LINRGSOGA2Yy Q@
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In May 2012, a special issue of the jour@aild and Family Social Wattdressed the theory and

practice of engaging with parents when children may be at risk (vol. 17, no. 2). The issue contains a

number of helpfli papers that tackle the questions of why parents may resist engagement (even though

they know the likely consequences), and how best to engage them. Forreste(Z212) identify five

reasons for resistance: the bigger context of poverty, inequalitydisadvantage that shapes the lives

2F YIye aSNWAOS dzaSNERT GKS LI2SNIAYOLEFYyOS 2F OKA
and lack of condlence; their denial and minimazon of the harm they have caused; and the quality of

the interactian with the social worker. Forrester et §2012), Turney (2012) and Shemmings et al

(2012) all consider how social workers can build effective working relationships with parents. Turney
emphastes the importance of establishing a dialogue, and thegreedings meetings can be a

setting for an exchange of information and perceptions between the parent and (often) the social work

team manager. Shemmings et amphasze the importance of professionals working hard to show

empathy, even to reluctant anesistant families. Forrester et.alote that communication skills of

listening and reflecting are known to be central to effective helping relationships: the challenge is that

there are multiple goals, to safeguard the child, engage the parent and g ahange; so the

O2y OSNEF A2 y0FWiaNER Se YOt RENBOIADISQD ¢dzNy Se | faz2 &l
listening to parents whilst keeping an open mind to the risks to the child and the dangers of dishonesty.

She suggeststhe goalis®2 N SNE (2 KIF @S Fy | LIWINRFOK 27F W dzi K2 N
uncertainty often provokes anxiety, and this creates dangers for workers as well as parents. For parents

it can lead to anger and resistance, for workers to punitive responses.,Algaiempirical material in

this study certainly shows examples of both of those reactions. Featherstone and Fraser (2012),

reporting on a Family Rights Group advocacy scheme for parents involved in child protection meetings,

make a plea for greater undaending of how intimidating the processes are for parents, and hold that

parents are unlikely to engage if they are frightened. They also found that parents are likely to claim

more positive changes from the involvement of the advocate than the sociakrgerceive there to

have been. Both of these findings have implications for evaluating thenaeedings process, where

parents may well be frightened by the threat of care proceediagdwhen they will look to their

lawyer for support and advice.

TNy SeQa dzasS 2F WIHdziK2NRGFGAGS R2dzoiQ SOK2Sa | LIKN.
2T OKAfR LINRPGSOGAZ2Y LINYOGAOS® IS aLlsSria 2F GKS AY
SYLI G§KAO Wy S32iGAl (S R20AKINAIR Hid puiBt is $ad dutharity @usbbe $etH dza 2

in an ethical and skilful manner, to find a middle way between practice which does not identify dangers

to children or challenge abusive parenting, and practice which is always confrontationalexotveo

Workers need to be clear about what is not negotiable, what has to change or what has to happen, and

clear about the criteria for progress and the consequences of not achieving them; but also, able to see

where there is room for flexibility and netiation, to take time to build relationships and trust, to work

together with parents to make a plan. Ferguson stresses the importance of good supervision for workers

to help them work this way, support from colleagues and a pasirganiational cultue.
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Woo few, too latébr ¥bo many, too soof?

In July 2011, the House of Commons Education Committee started an inquiry into the child protection
system in England. teported in November 2012 (Education Committee 2012). Witien and oral
evidencesubmitted to the inquiry isavailable on the select committee website. The familiar issues that
had been raised in the earlier reviews came up again (bureaucracy, delay, difficulties-ageney

working, high thresholds, great pressure on resources nbed for skilled and wedupported social
workers, the challenges of engaging with resistant families). But evidence to the inquiry also exposes a
fundamental split between the view that (on the whole) too few children are being taken into care, too
late, and that there are then too often further delays in finding suitable {@mm placements, notably
adoption; and the counter view, that not enough is being done to help families sooner, that children are
taken into care without good cause, and that soare adopted too rapidly, without proper checks and
balances.

The differences are shown most clearly in the oral evidence given on 13 December 2011 by Martin

Narey (representing the former view) and John Hemming MP (the latter). Hemming leads the campaign
groupJustice for Familiegle accepts that some children need to be taken into care, but holds that

others are taken into care for spurious reasons, and that the social work and legal system is neither fair

nor transparent. He considers that there ar@tmany miscarriages of justicend that scial workers
a2YSGAYSa WASE dzZ)Q (KSANDLDEREBSYOKS(iA2BSHUYOBYUGRESY
adoption, takes thenore mainstream view that too many children are left in abusive families for too

long,that social workers are too optimistic about the chances of families changing, and (more

controversially) that more children should be placed, more swiftly, for adoption

It should be noted here that research evidence on the use of care proceedings ecafifatoes not

ddzLILI2 NI | SY YAy 3 Q2008 Bréphy 2006; |ICaféass Al Bhé caded that come before

the courts show the highest levels of need and significant harm, and legal proceedings are nearly always

held to be appropriate, or even th#ey should have been taken soon&wen so, whout subscribing

G2 1 SYYAy3IQa @OASsas GKSNB Aa F OFLasS G2 o06S YIRS T2
proceedings, greater use of (and support for) extended family and friends to provide alternati for

children. Indeed, such praosals are central to the MunroeRiew and the &mily usticeReview, and to
OdZNNByYy ld 3JI20SNYYSyild LRfAOE 2y WSINIe& AYyuSNUSyuAz2yQ
Rights Group is a leading voice fortspolicies, but there is much support for it within social work (e.g.

Ferguson and Woodward 2009, Ayre and Prestbonot 2010), including in local authoritig@DCS 2012,

Goodman and Trowler 201,2and from the findings of social woirkspections andeseach (e.g Ofsted

2011, on approaches helping young people on the edge of carel lamlolirn2011, aresearch briefing

for the Education @Gmmittee on approaches to supporting parents).

The fundamental difference of approachioo few, too late, or too manytpo soonc is long standing. It
was at the heart of the debates about the child abuse scandals of the 1980s, notably the messages for
more authoritative practice from the Jasmine Beckford case (Brent 1985), and for more measured
responses from the Cleveld Inquiry into cases afhild sex abuse (DHSS 188&ut they go back even
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before then. An example is the different interpretations of the workings of the child protection system
offered by Parton 1985 and Dingwall et E983. Parton held that the systetook more children into

care than necessary, because it did not offer adequate support to families and held them individually
responsible for their difficulties rather than seeing them in a wider social context of poverty and
inequality, and tackling tree dimensions. Otie other hand, Dingwall et al., as discussed eaffielq

that the systemworks at every stage to minindzhe likelihood of identifying maltreatment and taking
(overt) coercive action.

3.4 Foundations in practice

Although there was nopen discussion about the theoretical and policy dimensions and dilemmas for
the development of the prgroceedings process, there had been previous research that had identified
the use of early advice, support and advocacy for parents in child protezdgesand recommended its
expansion There was research aild protection social work and court proceedings in the late 1980s
and early 199Qdinked with the implementation of the Children Act 198%eeman and Hunt 1998
Huntet al. 1999) and researghto the provision of independent advice and advocacy for parents in the
late 1990s (Lindley et al. 20014, b, Lindley and Richards 2002). The potential value of providing legal
advice to parents has also been suggested by research into emergency inienv@nasson et al.

2007).

There are useful lessons for parental involvement and legal representation-prgeeedings meetings
from the earlier esearchon child protectionwork and the role and impact of advocates in child
protection case conferencek particular, the research highlights the question of how the role is to be
viewed and how success is to be measureshcouraging parental cooperation or challenging the local
authority; producing better engagement or different outcomes; in terms ditytor rights.

In England and Wales, initiatives to include parents in case conferences developed from 1h@8@sd
onwards,underpinned by beliefs about the importance of parental participation (as described above)
but also provoking considerable antés as to how it might work in practig¢éor example, whether it

would inhibit interagency exchange of information and views: discussdthaburnet al. 1995; Corby
etal.1996p LYy ZAGAY 3 LI NBydas WgKSNB LINdnerercebecarheQs G2 |
requirement inthe 1988Working Togethestatutory guidance(DHSS 1988 para 5.45), but there was

no mention then of attendance with an adviser or advocate. Gitaierimbalance of power between the
parents and the professionals, the dding nature of the meeting and the vulnerabilities of many of the
parentsthere is a strong case for an adviser or supporter, and this was added in the 1991 guidance; but
this also stated that the conference was not a tribunal to decide whether abustaked place, and
therefore legal representation was not appropriate (DH 199&)h& than playing an active and

possibly confrontational role as legajpresentativesadvocatesvere expected to play a more

constructive role as advisers and supporterdphmg their clients to participate in the meeting (see Law
Society 1997R v Cornwall County Council ex part¢2d80] 1 FLR 236
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This approach to independent advice and advocacy is that its primary purpose shoulihfad¢ace

parental attitudes, paicularlyto help them understand the needtoe® LISNJ ¢S 6A G K OKAf RNB
and the consequences of failing to do. Freeman and Hunt (1998®und that parents experienced the

f20Ff FdzK2NARGEQa | ki) ACD I (f A2 yinstimds oikaStimdiEre foBiientd & 1 S
aK2¢ (KS ySO0SaalNR OKIy3aSa (2 LINBYGAy3dI FyR Fl YAt

proposedthat:

WLy @2t @SYSyid 2F + GKANR LI NIe Ay GKS NBflIGA2ya
overcame one of the primary difficulties reported by parents, the lack of appreciation of the
F3Syo0eQa LkRaAiAilAz2y YR AyliSyirazya 0ST2NB (KS
not necessarily a result of any obfuscation by social workers. t&sl marlier, wih hindsight

many parents realedd that they had been warned about the possibility of court action but had

not taken it seriously. A family advocate might therefore have a useful role in translating agency

concerns and encouragingamore 8B LINA | §S NBaLRYyaSdQ4BCNBESYLY |

¢
(p))

[ AYRE S& Si I t o Qidertakemimlad®zfoundihatkiBré ere Xl KpEcialisidvice

and advocacwygencies, but the roles and tasks were being undertakenviagle range of people:

specidist advocates, nospecialists, lawyers, relatives and frien@lbe study entailed interviews with

parents, advocates and local authority child protection staff (43 parents; 28 advocates from a range of
ALISOALFTAAG 2NAIYAAaL (okakayithority gmRloyées ih & arkety &f pasts). THeA NYa T o
researchers found that parents welcomed independent advice and information from someone who they

felt they could trust. Much of the work of the advocate was done in private, rather than in the case
conferences, building up a trusting relationship with the parents, giving them information about the
LINPOS&dazr KSftLAYy3d GKSY LINBLI NS FT2N 6KS YSSiAay3aa |y
and the need for changes in their own behaviour. AdvogatEd they were prepared to challenge the

f20Ff FdziK2NRAGE ¢KSy ySOSaalNBxX odzi WX Ay (GKS YIA
and to find a negotiated solution to the child protection case. Indeed, one solicitor felt that persuading
paSyGa (2 O022LISNI IS YR FRRNBS&da GKS LINRo6fSya gl azx
(Lindley et al. 2001a, 182). However, advocates recognized that they could not be too directive in their
advicegiving: in the end, it was the parent who hadliiee with the decision, and they should decide.

It remainsrelatively unusual for parents to have legal representation in child protection conferences,
because the conference does not make decisions about starting legal proceedings and because of
restricions on funding for lawyers to attend (Lindley et al. 2001a, 176; Law Society 2013). Aside from
legal representation, aumber ofspecialistadvocacy servicdsavedeveloped around the country,
although funding is precarious (Featherstone et al. 2011:./M8pdvocacy project run by theamily
Rights Groupin two phases from 2006 to 20Hhd 200910, isevaluated by Featherstone et §2011)
and Featherstone and Frag@012).Some of the advocates had a professional background as qualified
solicitors, lmlizi G KSANJ 62NJ] F2NJ GKS I R@20I 08 | 3Sy0de gl a yz2i
the two evaluations is that whilst the majority of parents and professionals thought that advocacy
KSt LISR GKS LI NByida G2 Sy 3thadeSvadntichileSshartaintyaout OK A £ RNB y
whether it had affected the outcome. In the second evaluation, 13 of 18 parents reported that advocacy
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had been helpful, but only 6 thought it had influenced the outcome (7 were not sure because their case
was still ongoing); 13 of 19 social workers (reporting on 23 cases) thought the advocacy had increased
parental engagement, but that this had led to a different outcome in only 3 of the cases; and 12
conference chairpersons reported on 29 cases, saying that advbeddycreased parental engagement

in almost 80% of them, but had led to a different outcome in less than half (Featherstone and Fraser
2012, 2456).

The focusso far has beenn utility, the possibility that advice might produbetter understanding,

co2 LISNF A2y FyR Sy3al 3S Y;%iperhads (diferedtiovtcorrebiBoyitst, & SNIIA OS
arights-based argument for independent advice comes from research into emergency intervention

(Masson et al 2007)This found that the use @mergencycourt proceedings was frequently avoided

08 200FAYAY3 | LINBydGdQa FANBSYSyd F2N) G6KS OKAfR

W INBSYSyiQ Ay (KSasS OFrasSazr GKS NBaSIFNOK F2dzyR (K
who didnot understandthat they could withhold or withdraw their consent, or that alternatives to

foster care might be available. Furthermore, refusal to agree in these cases could lead to swift legal

action, which might have been avoided through independent advice (as Fresmmaaddunt, 1998,

suggest). Masson et al (2007, 221) suggested that if parents are asked to agree to s.20

accommodation in circumstances where care proceedings would be started if they refused, they

should be entitled to independent advice and representasorthat they could understand the

implications for them and their children. Once again there are challenging implications for the pre

proceedings process: how much is it based on, and implemented in the spirit of, alyégiets

approach? Mightthere beya@ O2 Yy (i NIF RAOGA2ya 0SisSSy LI NByidiaQ N3
GKSNB ye NRala GKFIG GKS LINPOS&aad dzyRSNX¥YAYSa LI NBy
difficulties away from the formal court arena?

3.5 Conclusiorand key points

Thischapter has outlined a range of theoretical frameworks, policy dilemmas and research findings
that highlight the complexities, uncertainties and contradictions behind and within the pre
proceedings procestocating the process in these wider contextqases the manifold

complexities and challenges it was always likely to face when it came to be put into practice.

The key issues and debates are:

1 A naturalistic approach offers a better way of understanding decisimaking in child care
cases in local autbrities than a positivist, rational choice model, in particular for exposing
pressures and biases that lead away from formal court action.

1 A consequence of this is that delay, repeated chances and extra assessroant®t be
eradicated but drawing on Digwall et al. (1983), these are not to be seen (necessarily) as
failings of individuals or the inteilagency system. Rather, they are inevitable consequences
2F I Wa2O0AlLf O2yidNXOGQ |062dzi adldS AYyGSNBSYyGaA?2
freedomfrom unwanted and unwarranted interference.
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The law and legal principles have spread into the greurt stages of regulating conduct

and resolving disputeshut research findings about child protection case conferences show

LI NBy GaQ f I ¢ edesflay a rgl®Rivel Miitdd Rolg th@dnstead,; R@2 OF 1SaQ
work is largely done outside the meeting, by persuading the parents to cooperate with the
authority. This raises questions about the exercise of influence and control in the pre
proceedings proess.

The preproceedings process must also be understood in terms of debates about parental
participation and engagement in child protection cases. There are competing pressures to
involve and empower them more, but also to be wary of feigned complianoel éimited or
short-lived change

There is a further policy context of moving (not necessarily removing) procedural guidance
and top-down prescription, and calls for greater use of professional judgment, set against
the (legal and social work) imperatived aonsistency and fairness.

There are conflicting pressures to take more children into care quicker, and to offer more
support to families and have fewer children in care.

The preproceedings processiay be understood in terms of fairness and responsivesg
rights and utility.
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Chapter 4:

Findings 1The families in the study
4.1 Introduction

This chapter provides demographic information about the families and children iiletend

observationsamples, and outline information about theirinvBlY Sy i A K OKAf RNBYy Q& &
provided to give as full a picture as is possible from the material available to the researchers, and to

allow comparisons between these samples and those in other studieshildNS yaéniies at different

pointsin the child protection process (initial case conference, emergency intervention or care

proceedings), or from different years. Readers less concerned with these details may wish to read only

the key points at the end, content in the knowledge that the &ihd observation samples were similar,

and also comparable with that in tH@are Profiling Studyf families subject to care proceedings in 2004
(Massonret al.2008).

¢CKS FlILYAfASA Ay (GKS FTA{S adGdzRe ¢6SNBRASARFIG 2 Nd HFS
care proceedings in the 6 in the study local authorities in 2009. Information about the families came

from the documents held by the local authority legal department (child protection conference minutes,
chronologies, social work statents letters before proceedings etc).

Index children

¢tKS F20dza 2F (KS RIFGl O2ttSOGA2y 61 & 2y 'y WAYRSE
basis that their care had triggered the local authority action, that is, they were the pairsupjects of

concern. Where there was more than one such child, the youngest child was identified as the index
OKAfR® LY GKS alFYLXS 2F uwnt OFaSakTlIYAfASa G§KSNB
on only one child, and 91 were concenefated to two or more children, including 20 where the care of

at least 4 children was causing conceédverall, the local authorities were concerned about the care of

368 children in the 207 families.

Observation sample

The observation sample compris88 cases on which preroceedings meetings were held between

September 2010 and January 200f these, the concerns focused on one child in 23 cases, and on two

or more children in the remaining 10. There were three caglesre the care of at least 4 ciien was

causing concernn total, the meetings considerethe care ofb6 children in the33 families There is less

detail about the observed cases because the field researchers were not able to take a full history, but

relied on their observations of éhmeeting, the summaries in the letters and their interviews with the

social workers and parents. Nevertheless, the picture that emerges is consistent with the file sample,

showing the multiple difficulties that nearly all the families faced, the {stagding nature of the

O2yOSNya FyR (KS tSy3idK 2F OKAfRNByQa aSNBAOSaAaQ A
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further information about the familiegn Chapter 7pn the meetings, and pen pictures of each of the
families in the observation studyre included in Appendix 2.

4.2 The children and their families

Chart 4.1 shows the ages of the children in the file study, grouped to reflect the DfE data (DfE 2012a).
There were 68 index children under the age of 1 year at the date when the local iyfirst

considered taking legal action, of these 54 were unborn. In all there were 105 children under the age of
1 year in the file study families. There were 104 children aged between 1 and 4 years, 57 of whom were
index children; and 93 childreaged ketween 5 and 9 years, 25.6% of the sample. The sample of index
children slightly under represented children aged 5 to 9 years, including only 41 children, 19.8% of the
index sample. Children in the 1@ year aggroup made up 15.5% of the sample (57 dleitd of whom

Chart 4.1The ae ofthe children in thefile sample

Children's ages, index children and
total sample
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37 (17.9%) were index children. Only 9 children aged 15 or over were found in the sample, of these 4

were index children. This age distribution is very different fiodld S Wt 2 2 A SRNBE ¥ @ S NP QJézf | { /
overall, and for those starting to be looked after under s.20; both these populations have a much higher
proportion of teenage children (DfE 2012a; Sinclair et al. 2007). It is notable that legal action is focused

on younger children; dter researchers have noted that local authority formal case management

reduces for children above the age of six years (Farmer et al. 2012, Ward et al. 2012).

The observation sample shows a similar pattern. There were 13 children under the age of fimethe

of the meeting, of whom 9 were unborn and 2 very newly bédhof thel3were index.Ten of them

had older siblings, but in only two cases w#rese siblings still living with the mother. Eight of the 13
had siblings living elsewhere (that is, itlatives, foster carers or adopters), in five cases as a result of
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previous care proceedings. There were 22 children aged between 1 and 4, of whom 13 were index
children. In all, 35 of the 56 children (62%) were aged 4 or under, comparable to the &i&/ilim

sample. The proportion of unborns in each sample is almost exactly the same: 9 out of 56, 16%, in the
observed sample; 54 out of 368, 15%, in the file sajnpigght children in the observation sample were
aged 59, of whom 2 were index childn. There were 11 children aged-10, of whom 5 were index
children. e observation sampleas a somewhat lower proportion of children age8 than the file

sample, but digherproportion of children aged 3@4. There were two 16 year olds, neitherwhom

was the index child.

Legal files contained more information for cases entering care proceedings than for those subject only
to the pre-proceedings process. Also, there was more information about mothers, who were more
FNEIjdzSy it & OKnfdtherslBackpainfainatioB abBut fattéds has been noted in previous
studies of care proceedings (Masson et al. 2008) and reflects both more limited engagement between
social workers and fathers (Featherstone 2010, Ashley 2011) and less involvensaheds in these

OKAf RNByQa tA@Sa o!akKtSe& wnncod ¢KS ARSyGAGe 27F @
services in 20 cases (9.7%) and paternity was disputed or uncertain in a further 24 cases (11.6%). Only
110 (53.1%) of fathers of ingechildren were known to have parental responsibility (PR). This is a higher
proportion than in theCare Profiling Studyvhere only a third of fathers had PR, and is explained by the
change of law in 2003 (Children and Adoption Act 2002, s.111). Theeel&@rchildren in the sample

for whom fathers could have obtained parental responsibility by joint birth registration. There were 64
(30.9%) index children whose fathers were known not to have PR; information was missing or unclear
for the remaining 33 (1%). Three fathers and 1 mother were known to have died.

Fathers

The pattern olimited engagement and less involvement of fathesas also evident in the observation
sample, but there was one case (Kanu) where the father was the main carer for the ghélddesthers
where the father was playing a key role in supporting the mother (e.g. Drury, Morgan). Simon Yardley
was living with his father, although the observed meeting was with his mother (Mr Yardley did not
attend meetings arranged for him)here wee alsocases where oldesiblingswere living with

separated fathers (Adcock, Barber, Neale, Rodgéh®.Morgan and Cozens cases are similar, in that

the fathers in both cases were new partners. In both cases the local authority intended to start care
pr2 OSSRAy3da +a az22y a GKS OKAfR ¢l & 02Ny YlIAyfe
previous children, but also their lack of knowledge and uncertainty about the fathers. Both these cases
ended, eventually, with the children living with th@arentsundersupervision ordersin the Hankin

case, the father did not attend the pigroceedings meeting but the baby was subsequently placed with
him in care proceedings.

In the meetings, it was often not clear (to the researchersgther the fathe had PR for the child, but

fathers attended the observed meetings in dfithe 33 cases. They were represented by their own

a2t A0AG2NR AY YyAYyS 2F (K2aSod ¢KSNB 6SNB +faz (62
father. local authorities triel to offer separate meetings when there was concern about violence or a
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conflict of interests: these were offered to fathers Evenof the casesbut in five of them the fathers

did not attend. We observed one meeting that had been called specificalthddather (Imlach)Some
FIOGKSNE | @2ARSR 02y (altogetherd § RO OKR ORRBEY RER&SAIRA PRA!
former partner Chris Woodpthers had peripheral involvement (e.g. Wasim Mahmood, Peter
Etherington). There were other fathevgho said that they wanted to be involved but did not carry that
through. In the Hernandez and Meloy cases, the fathers tried to attend-anoaeedings meeting with

the mother but were not allowed in. They were advised to get legal representation anchthentheir

own meeting: neither did so. (The putative father also tried to attend in the Adcock case, but was
refused because it was not certain he was the father.) There were other cases where the fathers were
involved and attended the meeting, but thgiresence was unhelpful and intimidating (lan Rodgers, Phil
Upton).

Ethnidty

The 2001 Census Groups were used to identify the ethnicity of the children and their parents. The

families were predominantly white British; 151 (73.3%) of the mothers, 123%63of the known

fathers and 136 (65.7%) of the index children were white British. There were 19 index children of mixed
ethnicity (white British and Caribbean), 4 (white British and black African), 6 white British and Asian and

12 with other mixed ethniéi A Sa % o0y SINI & wm: 2F (GKS al YL Sod ¢KSN
children, mainly from Eastern Europe, 8 (3.9%)lbksitican, 6 (2.9%) Pakistaaind 4 (1.9%) black

Caribbean children. There was 1 white Irish child and 1 Chinese child. Most (8&&ohmfthers were

born in Britain; of those born overseas, 9 were from other parts of the EU, 14 wer¢clongesidents

in the UK, 3 were recent immigrants and 4 were refugees or asylum seekers. Approximately 10 per cent

of the mothers needed an interpredd 2 O02YYdzyAOF S 6AGK GKSANI a20Al f§
2 KAUSQ YR tF1AadlFyA Y2UGKSNAE oThddBowl fatheis wérdisimiial & (0 2
but 80% of those who were not white British were born overseas and 5 were currently idgmes

the UK.

The ethnic mix of the populations in the six local authorities varied considerably. Whereas almost all the
children in the sample from Areas A and E, the two shire counties, were white British, this was the case
for only a quarter of the lildren from Areas B and C, the two London Boroughs. Conversely, more than
a third of the cases from Areas B and C involved children of mixed ethnicity, there were very few such
children in the cases in the other Areas.

The ethnicity of the children andapents in the observation sample was less diverse than the file

sample. Just over 80% of the families were white British (27 of the 33 cases). All the families from Areas
A and E were white British. There was more diversity in the other areas. Thereweefanilies of

Asian origin, one from Eastern Europe, one from Latin America, one black British family and one where
the child was of dual race heritage, white British and black Caribbean.
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Family composition

Ly GKS FAES al YLX S Homil&i50pears) With &dean of 29.8 yeardNFathedsS R
were older, from 17 to 72 years, with a mean age of 34.5 years. There were 22 mothers (10.6%) under
the age of 20 years, but at least 20% of the women had first become mothers under the age ofs20 yea

a2NB (KIy KIfF GKS OFrasSa NBfFGSR (2 2yfée 2yS OKAf
2yfte OKAfR® ¢KSNB 4SNB cH W2yfeé OKAfRNBYyQd ¢KS OK
who were not the focus on the currenbncernsWhere the mother had more than one child, family

structures were frequently complex. Half the mothers had children by more than one man; 40% of

siblings whose care was also causing concern currently had a different father from the index ahyd. M

mothers also had children in other households; 45% had children who were cared for by others,

commonly by relatives or in foster care, andusulallif  NBadzZ G 2F GKSANI LI NByda
provide adequate carelhere were only 3 cases, alating to teenagers, including an adoption

breakdown, where there were no concerns about the care of any other children in the fSiniljar

information about fathers was generally not available. Fractured relationships were not confined to the
currentgeneration; almost a third of mothers and 11% of fathers were known to have spent time in

care, usually because they had been neglected or abused during their childhood.

The majority (78.5%) of the index children were in the care of their mother; in 4. ¢%ses the

mother was a lone parent, a quarter of index children lived with both parents and 8.6% lived with the
mother and her current partner. There were 8 children (4.2%) in the care of a lone father and 4 in the
care of relatives. The remaining 15%re/ in other care arrangements including foster care, residential
care and hospital. However, by the time the local authority was considering bringing proceedings or
using the preproceedings process, many index children were no longer living with thedt aarer.

Only half were living with a parent (47% with their mother, and under 20% with their father and only
16% with both parents); the proportion in foster care etc had risen to a third and 10% were in the care
of relatives.

Just over half of the mo#rs (104, 51%) were living only with their children; 47 (23.5%) also lived with

the father and 18 (9%) with a partner, and a further 29 (14.5%) lived with relatives, friends or a carers,

most commonly their parents or another maternal relative. As woul@éx@ected, mothers under the

age of 20 years were more likely to be living with relatives or carers but there were mothers in all age

groups living in extended families, as carers, because of housing difficulties or because they needed

support with their @ildren. Mothers who were living with the father or another partner were generally
cohabiting (51, 25%) rather than married (23, 11.3%), indeed as many mothers were in a partnership but
fAGAY3I aSLINFGSte oWtADAYyI Hdg#thediThis RadtBeic&sEiNIrée | & 6 S
of the case study families (Neale, Morgan and Vaughan).

The 8 fathers with care of their children were all white British; 5 were caring as lone parents and three
were married or cohabiting, none was living in an exked family. A variety of circumstances from
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abandonment by the mother to abduction by the father had resulted in these children living with their
FIGKSNEZ FyR (2 GKS OKAfRNBYyQa OFNB NIAaiy3a 02yO0S

In the observation sample, the was a similar pattern of complex relationships and children living in a
variety of different settings. The index child was an only child in 12 cases (36%), leaving 21 who had
siblings. In 11 cases, all or some of their siblings were also the subjéotsroéeting, but in ten they
were living with other carers.

There were 24 cases where the index child had been born (i.e. excluding the nine unborn babies). Of
these, the index child was living with their mother in¢l8s a single mother in 10 casesthwthe

mother and father together in five, and with the mother and her mother in three. There were six index
children living away from their mothers: three with maternal grandmothers, two with their fathers, one
with an aunt and one in foster care.

Therewere nine cases out of the 33 where the mother and father were living together at the time of the
meeting. In four of those, domestic violence was a significant problem (and in three of them, the child
was subsequently taken into care).

4.3 Family difficlties and parenting problems

¢tKS a2z OFff SR Wi 2 E xQental Ndalth difficilties, SubsthBcN hbSsé ant domesticn n 1 0
violenceg were very common in the lives of the families in the study. Over 60% of mothers in the file

sample experiered domestic violence, 51% misused drugs, or alcohol or both, and 44% were recorded

as having poor mental health; more than thrgaarters of the mothers were parenting under at least

one of these difficulties. Where fathers were living with their childtéejr parenting was undermined

by one of these factors in at least 71% of cases. Fhixtynothers, (17.7%) and 13 fathers were

identified as having some learning difficulties; these rates of learning difficulty are higher than those
identified for the ample as a whole in th€are Rofiling Study but lower than those suggested by Booth

and Booth (2004). These differences are likely to result from differences in the recognition or severity of

LI NByiaQ RAFFAOMAZ GASad

The main source of income for the majy of families was welfare benefits. Only 14 mothers were in

work (4 full time and 10 paiime), and another 10 were seeking work. Under the benefits legislation in

place at the time, mothers with care of a child under 12 years old were not requinegjister for work

G2 200FAY LyO2YS {dzlJLR2NIi® / KIFIy3aSa G2 GKS o0SySTAl
their youngest child is aged 1, and they will therefore be required to show they are actively seeking
employment. The informationabdu T+ G KSNR& SYLX 28YSyid yR AyO0O2YS 41|
AYRSE OKAfRNBYyQa FIGKSNI op FlILGKSNA 6SNB (y26y G2
many were unemployed and not seeking work, including 11 who were in custody.
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Index children had physical disabilities (8), learning difficulties (46, 22.2%) or health conditions such as
asthma or epilepsy (31, 15%); B&d siblings with a health condition. At least 16 index children had

been born with foetal drug or alcohol syndrome.

In the observation samplehére werel7 cases where thenothers were known to have been the

victims of partner violence (either from theiurrent partner, or thefather(s)of their other children),

GKAOK Aa 2dzald 20SNIpmr:rd ¢KSNBE gSNB aSgSy OFaSa oK
problems with drugs or alcohol (20%), seven where there was concern about the impact of theNd@idthe

learning disabilities on her ability to care for her child/ren, and seven where there were concerns about

GKS LI NByldikaQ YSyidltf KSIfOGdK LINRPOf SYad -betltk&e NI (Sa
considerably lower than the file samplaytiat should be remembered that the profile of the observation

sample is based on the concerns that were raised in the meetings: the actual incidence may have been
higher, but the issue did not come up because the focus of the meeting was different.)

ChiRNB Yy Qa { Senmihic CeSeifile sayhpie? f

rty2ad Ftf GKS FFEYATASAE 6SNB (y2ey (2 [/ KAfRNByQa
unknown or known for under 3 months. There were many lstapding cases, where parents had been
knowntochilNBy Q& aSNIWAOS& Ay GKSANI GSSyr3aS &SHNm 2N S|
had spent part of their childhood in care. In relation to the fathers this is likely to be an underestimate,
reflecting the more limited information about fathers@ase files. Over 80% of the families had been

known for more than a year; it is unlikely that cases were continuously open with a social worker

I £t20FGSR GKNRdzAK2dzi GKAA GAYSI NI GKSNI GKSNB ¢ 2 dzA
following a referral. However, in 60% of known cases the current period of active work with the family

had lasted for more than 6 months before legal action was considered.

¢tKS t20Ff FdziK2NAGeQa O2y OSNya f | NBHfadbéen Naégedi SR (2
only as cases for family suppor®©ver 60% of index children (133) were currently the subject of a child
protection plan and almost 10% (20) had had a plan previously. Only a quarter had never been subject

to formal child protection processe Almost a quarter of children were accommodated by the local

authority at the point it considered legal action, and another 11 children were known to have been
accommodated at least once previously.

Care proceedings had been brought previously in ratatiothe index child in 11 cases, with two sets of
proceedings in one case. In 3 cases these proceedings had included siblings. It was far more common for
care proceedings only to have only involved siblings; at least 41 children had siblings who aege in ¢

or had been adopted following previous legal action by the local authority.
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The picture from the observation sample is similar. There were only six cases that were new or relatively
new to the locahuthority. Four of these arose because of a referral about suspected physical abuse.

Of the other 27 caseshére were 20 wher¢he concerns about the care of children in the fangiuld

be consideredongterm. Inseven these wereabout the children wo were the subjects of the meeting,

but in 13, the previous involvement related to other children in the family, now older (in some cases,

now adult). In 12 of these lorgtanding cases the mother had other children not in her ciaraine

caseswith their fathers or extended family, threeurrentlyin care, and one where an older child had

been adoptedThere had been previous care proceedings for older siblings in six cases. One of the index
children had been the subject of previous care proceedinggwiiad ended in a supervision order

(Longhurst)t KS Y2 G KSNRA& KAA&G2NE I & nihe ofithe N&BdsinwlvidnbarK S Y I 2 2
or newly born babies.

Almost all the children concerned were on a child protection |20 of the 33 case@ealy 90%)

There were two cases where the children were not on plans because thergpeeedings meeting was

held ahead of a child protection conference, and one where the child was accommod@htthost

frequent cause of concern was neglect, in 22 caBhgsical abuse was a concern in 11 cases (often

because of the risks from violence between the parents), emotional abuse in eight and sexual abuse in

one. Whether or not the child had any additional needs was specified in the meeting in relatively few

caséde ® CKSNB gl a 2yS OFaS 46KSNB (GKS OKAfRQa LIKe&aAOl
cases with learning difficulties, and four cases where the children were displaying significant behavioural
difficulties.

One of the mothers (Estelle Imlackias currently looked after by the local authority, and we know that

two others had been looked after when they were younger (Danielle Quirk and Jackie Merritt). Three of

the fathers were currently looked aftéCookeJmlach and Oldfield), and we know thato had been in

GKS LI ad 6hoA1S Ylydz FYyR [l dz2NBYy ! RO201 Q4 Odz2NNBy i
(Holly Cooke and Stacey Whitely were both 17, and Nikki Oldfield was only 14).

Overall, the children and families in this study are sintdahose in previous studies of care
proceedings undertaken before the introduction of the gmeceedings process (elduntet al. 1999;
Brophyet al.2003, 2005; Massoet al.2007, 2008) This study aimed to establish how the pre
proceedings process waperated, and what differences, if any, it made to the outcome of cases and
the conduct of the care proceedings.

Key points

1 The families in the study were comparable to families in other studies of child protection
proceedingsWithin that, the characteistics of the 33 families in the observation sample were
comparable to the 207 families in the file sample.
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I One in six of the children in each sample was unborn when the local authority began to
consider legal action; over half the children were underetlage of 5 years.

I The sample was predominantly white British, reflecting the populations of the local
authorities in the study. A third of the children in the file sample came from minority ethnic
families, with children of mixed ethnicities making up 208bthe sample.

T h@SNIym: 2F GKS FFLYAftASE KFER 0SSy (y2s6y (G2 OKA
index children in the file sample had a current child protection plan, which rose to 80% for
those in the preproceedings process. The observatieample was very similar, with nearly
90% on child protection plans.
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Chapter 5

Findings 2: The use of the pyroceedings process
5.1 Introduction

This chapter examines the use of the ym®ceedings process in the 6 local authorities through a

descripton of the processes they operated to make the decision to use it; the attitudes of the
professionals involved about the use of the process; and what the analysis of the case files indicated
about its use. The case files provide information about the hystlocal authority involvement with

the family and what was known about them when the decision was taken about use of the process.
Comparing these characteristics for cases where care proceedings were initiated without-the pre

LINE OSSRAYyJal LAPOS@aal #O20zN YI 1Sa Ad LkRaaraoftsS (2
directed into the preproceedings process were different from those which followed the traditional

route to care proceedings.

The decision whether to use the ppgoceedings proess is made with legal advice at a legal planning
meeting, also referred to as a legal partegal meeting, a legal strategy meeting, or a legal gateway
meeting as described in 5.2 below. The arrangements for these meetings varied, particularly imterms
their formality and whether written information about cases was required. In all six local authorities

legal planning meetings typically involved a social worker presenting a case for decision by a lawyer and
ASYA2NI Yyl I3SNID ¢ KsS abbut thetus ipicedtidds Snd apacificalyy wheRed the
threshold for care proceedings appears to be met. The components of the threshold are described in
Box 5A below.

Considering that the threshold conditions are met is a precondition not only doug application but

also for use of the prproceedings process (DCSF 2008, 3.25), although not all the local authority staff
interviewed treated it as such, see section 5.2 below. Theoretically, the legal planning meeting has three
choices open to it Were it considers that a case satisfies the threshold: to authorise an application to
the court; to require the social worker to send a letter before proceedings, initiating the pre
proceedings process, or to leave the case to be managed through norrealar&s In practice, the
distinction between care proceedings and gmoceedings cases was more blurred; where proceedings
were authorised the social worker might also be required to send a letter, informing the parents and
inviting them to a meeting. Thetudy sample only included cases where the legal planning meeting
approved either starting the prproceedings process or making an application to court, but some cases
had been presented to panel on previous occasions when legal action had not beensadhadn

20KSN) g2NRax GKS LI ySf KFER y2G 0SSy aliAafASR (KS

met, at the threshold required in practice, for a court application.
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Box 5A: The threshold conditions for a care order

The Children Act B® sets out the conditions the local authority must satisfy in order to obtain a ca
adzZLISNIDAAA2Y 2NRSNYW ¢KS OKAfR Ydzad o6S WwWadzF¥S
WEGONROdzi ot SQ (12 GKS OF NB edo®ipycHa parént t@pbovide Kobto
0KS OKAfR 0SAy3d WoSe2yR LI NByidlFf O2yiGNRBfQ 0
O2yaARSNIGA2YyQ (2 GKS OKAfRQa 4StTFTINB 06admo
forthechidtht y YIF{1Ay3 y2 2NRSN 6WGKS y2 2NRSNIJ LINR
WLINRP L2 NIA2YIFGSQ Ay 2NRSNI (2 O2YLX @& 6A0GK GKS

The court is also required to have regard to the principle that any dglégely to prejudice the welfare
2T GKS OKAfR OWGKS YAYAYdzy RSfF & LINAYOALX SQ
CKSNB INB Ffaz tS3arf RdziaSa 2y 20t | dzi K2 N|
22), tosupport the upbringing of children by their families, as far as that is consistent with their we
(s.17), to place children who are looked after by the local authority with their parents or other

WO2yYySOGSR LISNE2YAQ 0 MBIk tonsktenbwith tRelveFaxd) dn/tRRtake
account of the wishes and feelings of children and parents (s22J%)

CKS WaAIdyAFAOLYyd KENVQ Sad Ay adomMoOHO AAd N
a care order canot be made unless the welfare principle and the need for an order are satisfied to(
key consideration for the latteis the reliability of parental cooperation. The local authority is require
G2 adzomYAld I WGKNBakKz2ft R a ihithitSagiSitgs Gase fai Scbuit bryed angl
must prove its case.

As discussed in chapter 3, the naturalistic approach to deemiking recognises that discretionary

decisions, such whether a case should be referred to a legal planning meeting atietntare

proceedings or the use of the pfroceedings process should be authorized, involve not merely

considering factors in the case, but as Hawkins has identified, the interaction of political, economic,

social and organisational forces within and/bad local authorities (Hawkins 1992, 38). The threshold

for care proceedings is not simply a standard reached when tlrediment is sufficiently harmful and
adequately evidenced for an application to court. Rather, determining that a threghpldcticefor a

specific action (investigation, pggroceedings, proceedings or emergency removal) is met, depends on

the sense that managers, lawyers and workers, individually and collectively, make of the information

they have in the broad context within wdh they practise (Platt and Turney 2013). Decisions to

authorize the use of legal process are necessarily forward looking. They are made considering what the
local authority seeks to achieve, but decisioakers draw on what has happened in the pasthia t
FILYAfes GKS F3SyOe IyR GKS O02dzaNI® tFad FyR FdzidzaNBS
S2yaARSNI GAZ2Yy 2F (KS OLas IyR (GKS 83t LXFYyyAySd

A focus on the choice that discretion brings can distract from the practice thization, which
frequently develops in bureaucratic organizations as a means of managing case volume (Manning 1992;
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Broadhurst et al. 2010). A usual way of dealing with cases, or a policy to handle most cases in a specific
way, reduces the demands on deiorrmakers, and sometimes on those responsible for implementing
decisions. There are limited opportunities to routinize legal planning meetings whilst making an
assessment of the strength of the case and the risk to the child. However, policies oflgessefar non

use) of the preproceedings process can do so. None of the Study local authorities had such a written
policy but some used the process more frequently than others (see table 5.1), and most more than the
national average. In general, the ppeoceedings process added to the volume of cases to be

considered in legal planning meetings because cases could return, as many did, for proceedings to be
authorized.

Perceptions of the pr@roceedings process generated through the interactions that Hakas

identified, influence decisions in legal planning meetings and serve to reinforce decisions about its use.

It is therefore crucial to understand the value or meaning the process is seen to have. Is it understood in

terms of rights, utility or simly as procedure? In terms of rights, use of the process could be seen as a

parental right,and reflectedin an obligation on the authority to use the process according to the

Guidanceg Ay Fff OFasSa SEOSLII 6 KSNB (i Kibwolkb®tohtrargto y | i dzNB
0KS OKAfRQA AydSNBaitaod !t 0dSNYI GA JOiylitethicaha@ayity 3 G KS L
work with parents, giving rise to a professional obligation on the social worker. In terms of utility, the
pre-proceedings prcess is justnother way of workingwhich might be useful in some cases. Cases

would be directed into the process if the decisimakers think that doing so will serve a purpose; use of

the process appears instrumental (but may also be ethical). Théndisated inGuidance; to avoid

proceedings by improving parental engagememtiso reflects social work ethics of supporting parents

to improve their care. As procedure, it is merelyaasisk that has to be dongea requirement to comply

with Guidanceor to placate a manager, whether or not there appears to be any chance of influencing

the outcome of the case. The obligatory nature of the process was stressed in the introduction of the

PLO. PeINP OSSRAY3JIa |aasSaayvySyida SHyiRIZNeRICK N aliKSSLJat [ shS Nt N
Family Division 2008); local authorities were required to filegmeceedings letters with the care

FLILX AOFGA2Y FyR G2fR (0KIG WO2dz2NIIa oAt tappxhtdrda St & | y
actions MoJ 2008, 5). However, presenting the process in terms of an obligation to the court does not

override the potential for decisioW I { SNE 2 NJ LINI OGAGA2YSNRE (G2 @GASgs Al
practice, or to value it because of its capacityrgpact on cases.

A focus on rights rather than utility may not result in different action in an individual case; belief that the
process can lead to an improvement in parenting may encourage social workers and managers to try as

hard to make the processfettive as a righthased commitment to it. Conversely, viewing the process

merely as an obligation may mean that little consideration is given to what can be done through letters

and meetings to make an the process most effective. Different views abodBy 6 4 Q NA IKGA X S
practice in child protection, the advantages the process may bring and whether the process is merely
something that must be done before care proceedings are issued will be reflected in rates of use, the

range of cases where it isagsand the point in a case when the process is used, and can be identified in

the views of practitioners, see section 5.4 below.
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5.2 The decisioimmaking process

This section describes the process of deciding to use th@meeedings process, and higjlts one of

the key questions about the appropriate circumstances in which to usedmely, whether the

threshold for care proceedings is considered to be met or not. The decigking procedures varied

between the authorities, as summarised in B&&elow, and there were different answers to the
GKNBaK2ftR [[dzSatArz2yed ¢KSasS G¢2 awsSodla akKz2e¢ GKIG S
when to use the process is much more complex than the 2008 government guidance recognised.

The decisioimaking process

The decision to use the pgroceedings process was made at a formal meeting between the social
worker, their manager and the local authority lawyer, and perhaps others, referred to here as a legal
planning meeting. There were two main apprbas to organising these meetings: in three authorities,
they were arranged on a cafg-case basis, and in three, cases had to be booked in to-agheduled
panel that discussed a number of cases.

Either way, the meeting brings together legal and sog@k staff, and legal and social work

perspectives. It is used to discuss whether the-preceedings process is appropriate, notably whether
the s 31 criteria are met, whether further work should be attempted before starting it, or whether the
case need$o go straight into care proceedings. It also considers whether there is sufficient evidence for
the proposed plan (whether that is pg@roceedings or care proceedings), such as a satisfactorily
completed core assessment, a chronology and other reporisatwvay of trying to ensure consistency
between different social work teams, and managing the workload and resource implications. Inevitably
there is overlap and blurring of the social work and legal roles and approaches, and different views
about how wdl this works (Dickens 2005). The formal position is that the social work side decides how
to proceed after taking advice from the lawyers.

Box 5B: Procedures for deciding whether to use the jpr@ceedings process

LA A legal planning meetings are uslyaarranged on a cadgy-case basis, although occasionally 4
number of cases might be discussed at the same meeting. Attendees are the social worker, te
manager, area manager and the lawyer who works with that social work team, and possibly ot
such & the manager of the family assessment team. The meeting could be held by telephcene
mail in an emergency. Case reports should be supplied in advance by the social worker.

LA B a special panel, held monthly, which considers a number of possiblerpceedings cases.

(Cases that are being considered for care proceedings are discussed at a different panel, held
alternate fortnights to the pregproceedings panel. In urgent situations, a{preceedings case could
be discussed at the other panel.) Thésea checklist that specifies the documents that have to be
adzo YAGGSR AYy FTROIFIYyOSd® ¢KS YSSGAy3a Aa OKLF AN
go into care proceedings require further ratification from the assistant director, but desiso go

into the pre-proceedings process are made by the meeting, unless they require assessments t
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need extra funding, in which case they then have to go to a funding panel.

LA Clegal planning meetings are arranged on a dasease basis, usuallyweek or two ahead, bu
can be held on an emergency basis, or by conference call, if necessary. A request for a legal |
meeting has to be approved by one of two nominated senior managers. There is a form for
information that the social worker hde provide, together with any chronologies, core assessme
O2yTSNBYyOS NBLR2NIa SiOd ¢KSNB Aa | Y2y UKf e
monitor what is happening with cases that have been to legal planning meetings.

LA D legalplanning meetings are arranged on a céisecase basis, one or two weeks ahead. The
social work team manager completes a request form with family details and a synopsis of the
attaching an up to date chronology, core assessment, case conferencessamd child protection
plans where these are available. The case is allocated to a lawyer who reads the documents.
lawyer, social work team manager and social worker meet for an advice session which is reco
a formal note. The decision on furthaction (care proceedings or use of the q@ceedings
process) is then taken by a service manager, on the basis of the advice note and other docum

LA Ethere is a weekly legal panel. Prior authorisation from a service manager is necessary be
case can be taken to this panel (this step had been recently introduced at the time of our fieldy
The panel is chaired by a senior manager, and other attendees are the social worker, team mé
and lawyer. If the decision is to use the gm@®ceedings process, the meeting might also give
authorisation to go into care proceedings later, if that turns out to be necessary, or require the
worker to return to the panel for new authorisation.

LA Ethere is a weekly legal meeting, chaired by af two service managers on an alternating
basis. The meeting usually discusses 3 or 4 cases, and lasts up to half a day. Social workers |
book in a time slot to discuss their case. Nogent cases will be put back to the following week if
all theslots are taken. Emergency cases can be dealt with by telephone call. The decision to b
case to the meeting is made by the team manager. The manager and social worker attend, an
case is presented verbally by the social worker. There is notlysugl premeeting documentation
for the lawyer or service manager. If the decision is to go inteppoeeedings, the meeting might

also give authorisation to go into care proceedings later, if necessary, or require a further disc

A legal meting and/or social work supervision?

One of the challenges for the legal planning meetings is to strike an effective balance between legal

advice and advice on social work practice (Dickens 2005, 2006). The two are closely linked, of course,
especiallyafi KA & &GF 38> odzi Ay (GKS2NB:>X (GKS flFg&SNDRa Nt S
or not the grounds for care proceedings are met, and to advise on the legal options. To do this

effectively, he/she would need full information about the caskeally before the meeting. A social work
YFEYyF3aSNDRa AylLddzi Aa Y2NB fAl1Ste (G2 F20dza 2y oK G |

75



required at this point, balancing the time needed for this, and the likelihood of success, against the risk
of further harm to the child. This could include renewed attempts to engage with the family, home
visits, a family group conference, more information from other professionals, other assessments, and
additional services.

Two interviewees commented on the blurgof these purposes and roles, and our observations of two
panel meetings in one of our authorities confirmed the dual aspect. Whether this was a problem or a
benefit was viewed differently by different interviewees. In one area, a local authority aokeiid that

GKS OKAfRNBYyQa aSNBAOSA YIylF3aSNI KFR 0SSy dzyKI LILR

WX w{KS8 FSti4 OKIG (GdKS& ¢SNBE 0SAYy3I YAadzaSR:Z
supervision for the social workerso theywere getting an opportunity to come along and
speak about a particular family, and bounce a few ideas off people and make sure that they

6SNB R2AYy3 (KAy3Iad O2NNBOGte X LG 6F& F LLIF NBY

be brought to a legal eeting¢ whether they were ready to issue, whether there was threshold.
9AGKSNI GKS a20AFf 62Nl SNE RARYQUO F LILINBOAIGS
GKSe g¢g2dA R | Oldztte O2YS Ay |yR BASI6 I ROAOS

Thelawyer went on to say that this use of the meeting had declined, and attributed this to the service
manager tightening up the requirements on the social work side. The manager had insisted that all
paperwork should be in at least 24 hours before the magtso that everyone had time to read it. The
lawyer appreciated the usefulness of this, giving her time to prepare her legal advice.

This contrasts with the view expressed in another area:

Wid LIySt GKSNB A& F aSNDA OGS Y Iay2 NgSSWIT&yBR O K Iyt

02 KIFEI@S dzLJ 2 Iy K2dzNJ 62 NBFrffteée GKNI ak 2dz
service manager is often able to point them into doing otherthql)d | @S @ 2dz G NA SR
you tried that? Doyouthin @ 2dz O2dzf R R2 (G(KAaAKQ {2 (KS&@QNB
2T OASH> odzi GKSEBQNB |faz OSNE gl NS 2F GKS
about whether the grounds are met for care proceedings, and then if the grounds afer met
NEY2@lItod LG A&  OSNEB dzaSTdA F2NUzy 0SSOl dza s
GKAY3a (2 R23I 2N (mdeeedingynkeéingicaBangeNabthe@dkhaw | LINS

iKS2 Q@S 320G G2 3ISG 2y ALK (IKSH OIS SUBAP NI @ SOI dza

This ambiguity about the way that the legal planning meeting should be conducted and what makes it
most effective is reflected in uncertainty about the threshold for entering thegroeeedings process.

The threshold conditions

In prectice, the threshold applied for court intervention is often high. The Children Act 1989, s.31 only
sets the minimum standard for an application (Mackay 1989, 506); it is met in almost all cases taken to
court (Masson et al 2008) and Cafcass guardians idawntified more than a quarter of applications as
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made late (Cafcass 2012a, 6), inferring that the threshold would have been met earlier . The text of the
2008Guidancestates that the preproceedings process should be used whHeétd KS £ 2 O £ | dzii K2 N&A
decices, having sought and considered legal advice, that it intends to apply for a care or supervision

2 NR(BTSR, 2008: 3.25). However, the wording of the template letter, in Annex 1 Guttenceis

subtly but importantly differenty WL | Y gydlithatingrae ofitte Latab Authority] is thinking

about starting Care Proceedings in respect of [name(s) of child(ren)]. This means that we may apply to

/ 2 dzN@CSR,Q008: 73; and see App 1 to this report). In ordinary usage there is a markedcdifferen
0SG6SSYy WAYGSYRa (2Q YR WiKAYlAYy3 02dziQX |yR (K
timings for the preproceedings process (i.e. is it strictly a last resort or a somewhat earlier

intervention?). It therefore leaves an ambiguity abeutiether the s.31 criteria and the need for an

order have to be met before going into the process.

The majority view from our interviewees was that the case should have met the threshold conditions for
care proceedings in order to enter the ppeoceedinggprocess, but some interviewees voiced

uncertainty about this, from two perspectives: first, whether this was strictly necessary, and if the
process could be used earlier; and second, whether there was any point using the process if the
conditions were akady met (in those circumstances, it might be better to go direct to court). There

were also signs of occasional disagreements between social workers and lawyers about whether the
threshold had been met (two social work interviewees, from different authes; spoke about times

when, in their view, local authority solicitors had been overly cautious about advising that the conditions
were met to start care proceedings). These doubts and disagreements suggest that in practice there are
different levels of oncern, different thresholds, for entering the pproceedings process or going direct

to court, and that these are not straightforward, unambiguous criteria.

The following quotation, from a local authority solicitor, captures the majority view but hso t
underlying uncertainty about the need to meet the threshold, and shows a degree of flexibility:

WX Y& AYUOGSNIINBGFGA2Y 2F GKS t[h A& (GKIFIG @2dz ak
0KS GKNBaK2fR T2N) LINPOSSRAKIFGE®A | RBS OEME LITYA 3/f2
it to be interpreted, and | have had at least one set of proceedings where | felt it was very

borderline as to whether threshold was met and we decided to follow therpeeedings

LINE Ol\84 Q @

The difficulty with usig the preproceedings process on a case where the concerns do not yet pass the
significant harmand necessity thresholds that the local authority may find itself in an awkward
position if the parents do not comply and yet, even after that, theyduilhot have sufficient evidence

of the threshold. As the solicitor put it:

WX G2 areée G2 LI NByilia aez2dz@S 320 G2 YI1S (GKSas$s
iK2a4S OKFIy3dSas FyR GKSy KIFI@S (2 | OO%hion GKIFG 6S
Fyeggles Aa 2dzad IABGAY3I | NBERAS4E s NBlFffte dzyKSt L

77



Even this is not straightforward, though. Some breaches of the agreement may not be as serious as
others, and still not take the family past the practical threshold for capegredings. As a social work
team manager said:

WX gKIFEGQa | oNBIFOKK L& AlG GKIFIG GKS@QNB y20 R2A
think a breach is a bitmore thanthail K & G KS&@ QNB 2dzad 3ISySNrtfe y2
the decision making process would look at that and how reasonable it was. Whether they were
oflFdFryiGte OoNBIFIOKAY3 AGT 2NJ 6KSGUKSNI Al 2dzAaG o1 a
YSRAOFT FLIRAYGWEMID 2N FASSS AayQld AGKQ

h@SNJI GAYS (RNDRIKNBIdZOK SEYOF y | OO0dzydz S ' yR NBLISH
suffering significant harm (Davies and Ward, 2012); the difficulty is deciding when to step up the
intervention.

A lawyer from the same authority as LAS4 quoted above, said that sheé axigise a pregproceedings
YSSGAYy3 S@Sy AT (KS {KNSBAKRVeReeded tp Gehdilitlebif dores SNBE vy 2 (i
evidenc® o0dzi Y2NB fA(1Stey

Y. | would probably advise to continue to try and work with [the parents] and perhaps make

somed dz33SadAzya la (2 K2g (KS@oddR def 2RNIMR2f feK AGQT 3aSt
NEFfte O02YS (2 dza wf 20Kt FdzikK2NAGe I g8 SNRARS dzy
GKNB&AK2f R Aa ONRAASR® LG AZABMBENE NI NB G2 3SaG O

Another local authority lawyer, from a different authority, was more robust in arguing that it was
acceptabletocallapreRINE OSSRAY3I& YSSOGAYy3I AT GKS WAY LINI OGAOS(
met. If, subsequently, the parents did nodrry out the tasks required of them, then this itself may
AYONBIFAaS GKS tS@St 2F KIFEINY (2 (GKS OKAtR IyR ¢g2d#Z R
engagement, thus demonstrating the need for an order:

WL R2Yy Qi GKAY | @& 2 dabakly aitRipaie?l heah, framinenfoty the RLa&x O y  LJIN
R2SayQid ale GKFG GKS adowm (-frockedifg? meBtingIithink G2 06 S
@2dz Oy IyGdAOALI GS GKFG GKNBakKz2fR Aa 3I2Ay3 (2
where I think prdJNE OSSRAY3I& FAOG Ay>S Ay GKFG aOSylFINRA2 4K
LINE OSSIRASS 34 Q

Overall though, this lawyer was sceptical about the wholegzeedings process, arguing that there

was little point using it if the social workers alrgadad a plan for working with the parents, and little

point if they had already made up their mind that they intended to issue care proceedings. She had a

rather rigid view about the circumstances where it might be advantageous, as the quotation shows. She

did not think it was necessary or advisable to have agpoeeedings meeting if the decision had already

been made that the threshold for care proceedingassmet: WL ¥ & 2 dzZQNB 3I2Ay3 G2 3I2 A
might as well go into proceedingsi K S NXpd&rd in hadng a prgroceedings meeting if you think

OKIFIG GKNBAKRASSR A4 ONRAaASRPQ
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It is not unusual for local authorities to use the gmeceedings process to notify parents of their

intention to start care proceedings (see 5.3, below). InthdsécSa z G KS | dziK2NAG&Qa OA
and no order thresholds are met at the level required in practice for care proceedings, and there is

nothing further to be gained by delaying court action, but it is appropriate for the local authority team

to meet the parents and their lawyer before the first hearing. Such an approach is distinct from the use

of the preproceedings process in an attempt to avoid proceedings.

Resource considerations might also play a part in decisions about whether to enteetheopeedings
process or go direct to court, but again not in a straightforward manner. On the one hand, care
proceedings are expensive (not only the court fees, but the costs of legal representationgmbendd
assessments, and social work time), ahid is an incentive to keep cases out of court. As a social worker
put it:

WLG O2ada | t24G F2NJF [! G2 32 R246y GKS OIFNB L
offering alternatives, you want to be offering that the child stays within thelfar8b | think it

gives that time and that opportunity to look at other options or any other ways of dealing with

the situationQ { 2 mn

Against this, though, there was a financial consideration in favour of going into care proceedings, partly
because of exgrience, discussed further below, that new or repeat assessments would almost always
be ordered by the court whatever the local authority had done first (so why waste time and money on
pre-proceedings assessments?), and also because the cost of assessnoamnésproceedings would be

split between the parties, rather than borne solely by the local authority. As a social worker put it:

W o2dz (y26> F2N) SEFYLX ST (KIG (KAa Y2G0KSN) ySSRa
assessment will cost thousands ofupds. You know if you go into proceedings, the cost of that
assessment will be shared by 4 or 5 parties, and you know that, and you know your service

manager and team manager know th&. { 2 mc

Net widening

¢ KS ARSAARSYy MYBA 02 Y S tice résh@ch, wiizNRusihg glésser irRedzantion, a
OFdziA2y NFYGKSNJ GKFY | LINRPaSOdziAz2ys Aa NBO23yAiasSR
the criminal justice system (Sarri 1983). For example, Blomberg found that failureofmecate

sufficiently with the services designed to keep juvenile offenders out of court frequently resulted in

referral to court, although the original circumstances had not been thought to require this (Blomberg

1979). In this way, a process aimed at reducing usketourt could result in more, less serious cases

being taken to court.

Notes of the legal planning meeting were available for three quarters of the cases in the file sample. In
all but one case these indicated that, on the evidence presented, the lotarity lawyer considered

the threshold to be satisfied. In this case there was a clear conflict between the lawyer and the social
work manager. The lawyer used the legal department file on the case to record their advice, that the
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poor quality of the cog assessment meant the local authority did not have a sufficient basis for showing
the threshold was met. This was not a case where the manager wanted proceedings issued but to use
the pre-proceedings process. The implications of doing so in the absereceasie for care proceedings
concerned the lawyer:

He [team manager] wants LPM to discuss whole PLO business. He was very keen to set a date for
a PPM with parents and solicitors to say that if they do not do certain things we will issue. | said |
findtKkAa OSNB RAFTFAOdA G 0SOIdAaS AdG LINBadzlRaSa ¢S |
there are grounds yet. He says he will put it all in a letter to the parents. He looks upon it as a

means of resolving issues to avoid proceedings now. Higssthat it is not committing the LA to

do anything even ifwe donotgo ahead andiss@e o[ ! a2f MOIR G2NDRa FAES y2aS

In the event the pregproceedings meeting did not take place and care proceedings were started two
months later, resulting in a spetiguardianship order in favour of an aunt, who was already caring for
the child at the time the legal planning meeting was arranged.

Despite formal procedures, the pfgoceedings process might sometimes be started without going to a
legal planning meeting ¥2 NJ SEF YL S 6KSNB | LI NBydQa I &SN NI
being handled:

I y23iS 2y (GKS £S3alt RSLINIYSyd FAES 600FaS puHmmO
O2YLX I AYyAy3 Fo62dzi GKS 20t FdzZiK2NAGeQa FOGA2yay

WoLl A alfe faxhild@réheléemoved from a parent under an informal agreement

without legal advice, and for that agreement to remain in place for 6 mor#20 powers are in

place as a holding or temporary position if you consider that to do so would sadegiuaromote

0KS OKAfRNBYyQa gSEtFINBD® 2SS INB y20 g NS 2F |ye
0§KS OdzZNNBy i LI N ySiAGySaINI  FaNeRSYa Ly SNEiyaia Q a2t A OA G2 NJ G

A meeting was held involving the local autity lawyer, social worker, the mother and her
lawyer. Following this, the local authority lawyer wrote to the social worker about the next steps
to be taken:

W e think there needs to be a clear framework around this case to ensure tight planning so a

formal preproceedings approach would be appropriate. You could either bring the case to [a legal

planning meeting] to get authority for the pproceedings approach or alternatively, given that

we have already embarked on a procedure involving our legasaligitor for [the mother] your

ASNBAOS YIyF3aSNIYFe 0SS gAaftAyad (2 d&[dzi KRNRA GA (520 NIK
email to social worker).

Although these cases were exceptiortbky illustrate that neither the threshold test nor a legal
planning meeting provided a simple gateway into the-pdN2 OSSRAY 3& LINRPOSaad a2 NB?
concerns both about providing the correct legal advice and ensuring that the local authority acted in
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accordance with the law could influence the way the-preceedings process was used. Concerns
Fo2dzi GKS ljdzr fAdGe 2F t£S3rt | ROAOS G2 az20Al ¢
local authority had advised that the threshold was not met, shortly before he was killed (Haringey
2009, para 3.67dming 2009, 8.1).

62N) S

5.3 The use of the process in the 6 local authorities

TheGuidancevas explicit that use of the preroceedings process would not be appropriate in all cases
(para 3.30). The need for urgent or immediate child protection could makegpioariate to take time

to invite parents to a meeting or even to inform them of plans to obtain a court order. IC#ne

Profiling StudyMasson et al 2008) in just over 40 per cent of cases, care proceedings were brought in
response to a crisis. Notl alf these cases were so serious as to necessitate immediate action but in
almost 24 per cent of cases children were subject to an emergency protection order at the start of
proceedings (p.42).

The statistics collected by the Legal Services Commissietafse 1.1, above) suggest a wide variation

in the use of the prgroceedings process in different local authorities but do not make it possible even
to estimate the proportion of care proceedings where the process has been used. This information was
avalable for the file sample and has been used to estimate the figures for each of the study authorities,
(see table 5.1).

Table 5.1Estimates and numbers of types of case in each LA during sample period

Local Authority A B C D E F TOTAL
Pre-Proceedings (7) (4) (4) (20) (4) (5) 34 (34)
only (PPP)

Ytttbadom 37 23 12 24 15 8 119 (86)
Total use of PPP 44 27 16 34 19 13 153 (120)
WY/ 2dzNI 2y 16 18 21 31 24 5 115 (87)
Total cases 60 45 37 65 43 18 268 (207)
% with PPP 73% 60% 43% 52% 44% 72% 57%

Figures in brackets are the actual numbers of cases in the Study sample

The preproceedings process was used in 57% of cases where a legal planning meeting had found the
threshold for care proceedings met. The proportion in the 6 local autksritaried from 43% in C to

73% in A. Indeed the local authorities appeared to fall into three groups, A and F with over 70% of cases
being subject to the pr@roceedings process; C and E with fewer than half their cases doing so and B
and D falling in beteen. The differing views of local authority staff about the use of the pre
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proceedings process are discussed in the next section. Differences between the cases where the process
was (or was not) used are discussed in section 5.7.

Table 5.1 does not distijiuish between the two types of prgroceedings letter. Those which inform
parents of a decision to bring proceedinggters of intent and those where the local authority
indicates that the parents could take action to prevent the local authority apphygrcourt.Letters of

intent were sent in 23 cases. There was considerable variation between authorities in the use made of

such letters, see table 5.2.

Table 5.2: Use of prproceedings process and letters of intent in the 6 local authorities (file sagpl

Total

Local Authority A B C D E F Average
%
PrecProceedings N 20 16 14 21 14 12 97
(PPP) 9 541 44.1 41.2 47.7 35.0 66.7 46.9
Letter of Intent N 8 5 1 4 4 1 23
% 21.6 14.7 2.9 9.1 10.0 5.6 11.1
W/ 2dz2NI 2y f 9 13 19 19 22 5 87
% 24.3 38.2 55.9 43.2 55.0 27.8 42.0
Total sample 37 34 34 44 40 18 207

The separation out of letters of intent provides a somewhat different pictdith® use of the pre
proceedings process. Local authorities do not send both types of letter at the same time; sending the
usual form of preproceedings letter precludes a letter of intent. It is not therefore surprising that Area F
made so little use ofuch letters, considering its high use of the usual letter. Area A made far more use
of letters of intent than all the other Areas with 8 out of 28 letters (28%) being letters of intent. Area E
remained the lowest user of any ppoceedings process. Areavas now clearly the highest user;
separating out letters of intent, Area A looks much like the other four Areas.

High use of letters of intent in comparison with usual-preceedings letters may suggest a more
selective use of the usual letter, withf@cus on the cases where diversion from court seems possible or
there is some other specific aim to be achieved. Alternatively, it may reflect the importance ascribed to
trying to comply with the process (a letter inviting parents to a meeting) even asacakere this could

not change the course of the case. However, distinctions were not always clear cut; letters of intent did
not necessarily preclude work with the family, particularly in cases concerning an unborn baby. Also,
professional views about hoeases should be managed could change even between the letter and the
meeting as Mr and Mrs Randle, who received ameceedings letter but were toldt the start of the
meeting proceedings were being brought, found out to their distress.
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5.4 Attitudes in local authorities towards using the process

The interviews revealed a range of attitudes within the local authorities about using therpceedings
process. There was a range of views, but on the whole legal and social work staff were positive about
the process in principle. The difficulties and differences came in saying how it could work best in
practice, what the benefits might be, and for what sort of cases it might be most suitable. The generally
positive approach was countered in particular byaavareness of the risks of adding to delay, and an
overwhelming sense of disillusionment and frustration when interviewees came to speak about the way
that the pre-proceedings work was treated by the courts.

This section describes the views of local auitiyantervieweesg social workers, managers and lawyers

¢ under the three broad headings introduced in section 5.1. There are thdisgd views, rightbased

views and procedural views. It is worth recalling that the interviews were conducted in120%0 18

months to 2 years after the cases in the file sample. The interview data therefore reflects changes in
practice and understanding that developed in the intervening period (this was something that we asked
interviewees about).

Theutility-basedviews have two aspects, the impact of the process on the families and its usefulness for

staff, with positive and wary views on each. Tights-based viewsilso have two angles, legal and

ethical. Theprocedural viewsthat it is something that just has teldone, also reflect a number of
RAFTFSNBY (G LISNRELISOGADBSEA | 62 daifor gxéndple kaicomplwithy 26t A 3
government guidance; to satisfy local authority managers and lawyers; or to meet the expectations of

the court. There are, afourse, overlaps between these three broad understandings, and it was not the

case that any individual thought in only one way; rather, it isitheractionof the different values and

imperatives that makes the process so much more complex and ambigjumug might appear at first

glance.

Utility-based views

Local authority social work and legal interviewees valued the process in terms of its potential impact on
parents, and its benefits to them, as workers. They saw it as a way of putting theNalitiiod Q& 02 y OS Ny
across clearly to the parents; ensuring that parents had legal advice and representation; as a potential
WakeupcdD G2 LI NBydaT | gre 2F INNIy3IAy3ad aasSaavySyaa
family; and heading off care proceeds. In terms of the benefits to the local authority, staff saw it as an

effective way to help their planning of the work on the case; ensuring that they could show and account

for the work in court; and a way of saving money for the local authorityoifgedings were diverted.

Social work interviewees generally liked the formality of the process, and the involvement of the

lawyers, as ways to bring home the seriousness of the situation to parents. This was countered by a

small number of social workevgho expressed concern that the formality might go too far and become

overwhelming and intimidating to parents. Social work interviewees also hoped that the process might

finally engage families who had not responded satisfactorily (in their view) tohileerotection

LINPOS&da O0ADPSd a | WwadsSL) dz2llQ FNRY OKAfR LINRPGSOGAZ2
83



some voiced doubts about how well this could work, given the depth of the problems and the efforts
that had already been made to ermgmwith the parents. For example:

a
2T 6KIG Aa NBIAANBR 2F GKSY FyR (KSe& TFS8Sf¢ 1 Qa&
cases of neglect and logrm neglect, because the capacity to change is so difficult for the
LI NByidia 6AGKAY (GKS (GAYSaodrftsSa X a2 o6SFNAy3d Ay
2Nl =X 6S KI@S G2 0S NBIftAAGAGWMS 2dzi K246 Ylye 2

WeKS YSSGAY3 OFYy YIF1S I RAFFSNBYOS AT LI NByi
Ad

The mixture of potetial benefits to the parents, giving them a last chance to engage and make the
required changes, and to the local authority, helping them to plan the work well, is captured in the
following quotation:

WX GKS Y2ail 200A2dza LHAARDIZSERAYAaA 2! FOSNRI A & 3 dzA i
says the meeting is going to be about. But, as | said earlier, it does help to clarify our minds on

whether threshold has been reachei makes us get together the necessary evidence. Last

chance | suppose ftine parents to show that they canchangé K 1 Qa A ¥ (KS& G+ 1S
K2g aSNmB®IAza Al AaodQ

A more doubtful view came from a team manager in one of thedsmg authorities. She said that she
thought her authority used the preJNE OS S RA yA@SNBRINBINISHM vdiiod | £ £ & Q

We¢ KS | A Y-pra&cdedingKsBoulddbelo stop cases going into care proceedings, but the

GKAY3 A& o6& (KS GAYS ¢S 3SiG Ayidz2 €S3lFt LIyYySts
is that we only go into prproceedings on the cases where things are so bad that actually by

GKIFIG LRAYG GKS ftA1StAK22R 2F GdzNYyAy3 AdG | NRdzyR
cases out of care proceedingg Y R A0 R2Say Qi NBIffed AOSHM y2i
SWM11

Local authority interviewees were strongly aware that utility could be undermined by drift and delay,

but this awareness was not always sufficient to prevent it happening. Delay might happen at a number

of stages and in a number of ways. Tharght be delays before deciding to use the yp@ceedings

process and taking the case to the legal planning meeting; delay between the planning meeting and

sending the letter; between letter and the pgoceedings meeting; between the meeting and

confirming the agreement; in arranging the agreed services or assessments; between initial and review
meetings; in responding to breaches of the agreement, or deciding what to do about partial or minimal
Sy3aFr3asSYSydT Ay WIiNEAy3 | aAtk ngtating pidcdedindyst ayidiagaindn ¥ dzNIi K S
court, see below, Chapter 8.

Despite the risks of drift and delay, local authority interviewees felt that there were cases where they
hadto give the family one more chance, as a matter of potential utility tsiggind procedural necessity.
As one social worker expressed it:
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WhyS NBIffte 200A2dza wRFY3ISNB Aa GKFEG AG Y@ Ay
GFr18a | gKAES G2 aS0 dzJ G6KS YSSliAy3as GKSy LI NB
immediately and the initial one has to be postponed because of that. Then there has to be a built

AY NBOGASE LISNA2R> aleésx Fd tSFrad Fy20KSN) Gg2 Y2
OKI yOSz: KI@SyQi e2dzK {2 AT ofitiySuievet Rnovii it rhight 2y 06 2 |
0S GKS aK20]1] (dKSe ySER (G2 GdzNYy GKAYy3IEA | NRPdzy ROPQ

The difficulties, of course, are first to identify those cases where there is still time and potential for

change, and those where the level of harm to the child and/oritfadility or reluctance of the parents

G2 Sy3ar3asS YvYSliya GKIFIG WHy20KSNI OKIFyOSQ Aa 2yfté fAj
that cases are closeiyionitored sothat nornrcompliance with the agreement is responded to promptly

and appropriagly. (This does not necessarily mean going straight into care proceedimgber

chances, or revised plans, may be suitable). The importance of monitoring and reviewing is discussed in
Chapter 7.7 below.

Local authority interviewees also valued thdity of involving a lawyer for the parents, seeing this as a
crucial way to enhance the likely impact on the parents. The hope that the parent would listen to their
own lawyer, even if they were not prepared to listen to the social worker, was widalyaeebss our six
authorities, by social work and legal practitioners. As one team manager put it, when asked what factors
she thought made the whole process effective:

Wal 868 Al Ad Fo2dai GKSANI &2t AOAG2Nhem@IGey Ay I Ay
WiKAE AdcasSNA@oa vddzFTaald dgdrnagginglthenRtS deattNEsY Sy (i &
they mightwellseeitit KSNBE Q& &a2YSo2Reé StasS 2dziaiARS GKS | dz
GKAE YSSR&BEWHBD OKFy3ISoQ

Local authoity staff were not so impressed with lawyers who took (what they saw as) an overly
combative role. They presented this as unhelpful to the parents, not just to them. This was clearly
apparent in the case of Estelle Imlach, where there was a very diffi@gting (discussed more fully in
Chapter 7.3). The social worker said:

Y FSSt tfA1S KSNI a2t AOAG2NI RARYQl R2 KSNJIlye ¥FI
improving on things that we are concerned about. She should be saying [that the mothed] sho

GF1S LINIG Ay GGKAy3Ia ¢S IINB aleAy3da F2N KSNJ G2 R
IAPSY wiKS Y2GKSNB | FIFANI OKIFyOS Ay G4SN¥xa 27F |
come to fight, to fight everything that you wrote in that I6tNJ S\\2@

Rightsbased views

Interweaving with the utility arguments are right@sed perspectives on the pproceedings process.
These emphasize notions of fairness and transparency, the importance of giving families time to get
independent advice androper warning of what is likely to happen if they do not engage. This view
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holds even when there is no chance of avoiding care proceedings, and the process is being used to notify
LI NByida 2F (KS ldzikK2aNAGeQa AyidSyidAazy G2 32 (2 02dz

WL GKAYJLIOKBY G @NRPNM2AY (G 2F OASES GKS Figold GKIFG
GKS FTANRG GAYS (GKSe YSSiO GKSA NI thrkthat ©@gode NI A &y Qi
FYR NAIKG F2N GKSYoswRl L GKAYy]l GKIFIG Aa 0SySTACQ

The point is thaeven if legal representation makes life more difficult for the local authority (because

GKSe YAIKEG 06S OKIftfSyaSR o6& GKS LINByildiaQ flg&8SN1Z
Local authority interviewees recognized this, but always enatkd a rightsbased view with utility

based considerations.

Thiscounted | £ | yOAY 3 LINRPOS&aa A& SESYLEAFTASR o6& @OAasSsa |0
authority interviewees, from law and social work, and across all the authorities, ackneal¢aiat the
LJdzN1J2 &S 2F LI NByGaQ frgeSNa GGSYyRAy3dI GKS YSSiAy3
always pulled back to the view that the lawyer cogland should; reinforcetheir views, and get

parents to cooperate:

Y Sasz (KS ankpgaeentsderldpdweted tliaKthey have their legal brief as they call it,

they have someone on their side fighting theircomery R L G KAY 1 GKIFGQa 3I22R>
a2YS LIS2LX S GKAYy|l GKS& |NB dzLJ | 3| khemadothéyK A & K dz3
do need someone that is for them and can advise them. We have some really good local

solicitors, and they will echo what we have been saying to the family for years, and they will
fA&AGSy G2 GKSY o0SOIdeAS14A0Qa8 GKSANI a2t AOAG2NE &

Anda social work manager expressed a similar view:

WhyS 2F (KS FTR@GIFIydlFI3aSa 2F KIFE@Ay3a a2t A0AG2NE LN
a2t A0AU2NER 6KSNBla GKS@e ¢2yQiG ftAaasSy G2 az2O0Alf
of a meaningflidiscussion where everyone is engag&l @Sy AT A0 Qa OALF | &az2f A
Fdzf t @8 (KSyaStgSaod LGQa | gle& 2F NBIFIOKAy3I &az2yYs
doy RENE G YyRAYI Fo2dai K26 (GKAA 6Aff JAoget2 NBI NR A
jdzA GS | yaNEB LI NBydasz odzi OSNIIAyfte GKS FR@GFyGl
the solicitorcA ¥ y 230 ySOSaalNxRte OFftYAy3d GKSY:Z AdQa OS
4 | y3INE SWBIRSNI £ £ & dQ

Although the procesg I & @I f dzZSR F2NJ aSOdzZNAyYy 3 LI NBydaQ NRARIKGA

families it was a waste of time. As a matter of rights it was not seen as right for all, in the sense of its
utility:

WL 4SS (KS LRAY(d 27 €angguar&itedsdzit & faily hagbeenRat Ol y Y
R2gYy LINBLISNIe& o6& | a20Alf ¢2NJ] SqNbuhgvRto doltis] Sy G 2
nowc2 i KSNBAAS (GKAA Aad gKI GQa 32 A ¢l blackandwhite] ISy Q ®
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with legal advich T G KS& ySSR AGd {2 A0Qa Iclayaetyd | NHz0S
mechanism for everybody. So | can see the virtue of that. | can see why PLO is here. | just think

there are some families who, you could tattoo it on their forehegaisd all @ dzZQNB R2 Ay 3 { K¢
g1 &0 AYyBASIBA YS P Q

Procedural views

Some local authority interviewees spoke of the preceedings process as a procedural requirement,

but such phrases were used in a variety of ways, and the picture is, again, a complex andrgubtle o

{2YSY tA1S [!{mc I 02@SINRBHs & K&WiDRISISyiR(ged f |
LIN OGAOST ¢KAf A&l 20KSNA RSAONAOGSR GKS LINROSa
attitudes were more commonly expressed by parents Hrar lawyers downgrading its importance.

ax
—
[}

- o

¢ O
i

QX

There were different views about whether the procedure had become more or less of a routine feature

of practice since it was launched in 2008, even within the same local authority. The LSC statistics (above,
chart2.1) show a decline in usage in all except one of our six authorities over the three years02009
2011-12, and markedly so in authorities A, B and F. In one of them, a lawyer spoke about-the pre
proceedings process becomitagsof a routine feature:

WLiG KIR 06SSYy RNHzYYSR Ayi2 S@OSNEBO2RE& GKIFG GKAA
gettogripswithita2 L GKAY] UGKSNB 41 & a2YS AYyAGALFE LI yA
absolutely needed to adhere to this. | would take the guidance with mrgvelvere and say

GwAIKGEZ 6S KIF@S (2 yR2 lKKARE @KAZa IOZR LI KANSd e 32
0K2dz3K LIS2LX S KI @S SAGKSNI t2ad T AdKIlnkdas A G 2 NJ
FINI A LOQNMASTB2Y OSNYSR®Q

Against thé, a team manager from the same authority thought that cases would normally go down the
pre-proceedings route, and even th&fou might have cases where you think you want to initiate

LIN2E OSSRAY3Ia YR Al 3 2S8MIORXSdCl worke fomtthp sameNadithatitt F A NB& (0 Q
said:

WeKAE A& GKS LINPOSRAINBE $KAOK G(GKS 3I20SNYYSyld 6N
FTANBGO® ' yR G(KSY AT (KSe R2y Qi 62NJSWBAGK dza g4

In another area, where there had beereop in use of the prgroceedings process, a team manager
said:

Ythink there is a sort of a cultural expectation in the organisation that we will try the pre
proceedings route first ... it has to be a fairly stark and obvious need for it to go siramht
LINE OS STV 34 ®Q

So even though usage had declined, interviewees were mindful of the expectation that it should be
considered. This is apparent in a comment from a social work manager in the one authority that had
seen an increase in usage:
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W2 Se ehdddraged to think about them, and to be fair, | would probably just automatically
consider itanyway. Soyes G KAy {1 Al Kl a 2%wami6 6S02YS 4KIF G 4S

Another manager expressed some discontent about this routinization of thenaeeedings procss.
She complained that it undermined her experience and professional judgment, and risked adding to
delay:

WLOPS 0SSy R2ADOBKM&E &fdBRI SYp2BKK aSGa 2F OF NB
GSNY LX IFya F2N OKAf RMEh sohething B&llYinedddthzeindarel SR A T
proceedings, that | havetodo ptdNR OSSRAY 3a FANRGP® L (dKwmg| AlG Ol

Here, the risks of delay (@ilzli A f A& 0 | NB dzaSR G2 I NHdzS I3FAyaid GKS
EvenSWML16, the social worker who said that she would automatically consider thprpoeedings
process, expressed some misgivings about the way that it had become a routine step:

W{2YSGAYSa L (GKAY]l WhyY 6S R2 ySSRhaittnedA @3S (KSY
GKSY L GKAY]l ¢6SQONB 2dzad aK2gAy3ISWAWHMNI g2NJ Ay 3Ja 2

¢KS 62NJ] SNRa&A YAadArAgArAy3da K PhdeedindsProcask ardinotRé&ng madd 2 y a
on a caseby-case, utility basis, but in order to satisfy ttegjuirements of the court. Another jaundiced

view about the preproceedings process as procedure with limited value, is captured in the following

guotation:

YeKSe R2 (KS 220X Ay GKS aSyasS GKI lgwelaver & | f 2
toO2@FSNJ I N&ES R2y Qi 6S> Ay OFIaW7az2YSOKAYy3I KI LILISY

Overall, local authority respondents generally valued theaceedings process in terms of rights,
utility and as a procedure, but gave different weight to each; negative attitudes @xplained in terms
of delay and ineffectiveness:

w2 Stf 2F O02dzNARS Ad0Qa loazfdzZiSte ySOSaalNeBsx 06S0O
gotours. KAyl 2dz2NBR ¢l & dzaS¥dzZ Ay GKS gl & y &
andreallye dza it R2G0Ay3a GKS AQas GK S f alddzZFFzI a2z
aFAR (GKS& 4gSNByQi Of SN [ A] alFARY L G(GK2dzaAK
the past a bit brushed over a little bit, but of course #hati2 06S G(KIFG g+ & G2 068
SW10

S
S

Impact in the courts

Across all six of our local authorities, social work and legal staff alike expressed great disappointment at

the courts not seeming to value their pproceedings work, and ordering new @peat assessments.

Examples were mentioned of the courts accepting theqoart work, but these were notable
SEOSLIiA2yad tI NByiaQ az2t AO0AG2NA | f a2 y20@R GKFG @
work.

88



The following quotations capture ycal views from the social work side. The first is a team manager
from authority D, which made high use of the grceedings process and had a high rate of diverting
cases. Nevertheless, there was a sense of frustration about what happened when dasesogot:

WL GKAY]l O(KSNPOSSRATY 3K SYSIWNBAy3I Aa (2 YIS &dz2NB
aSaavySyida Ay LXIOS a2 GKIFd ¢gKSy ¢S 32 G2 O2d
y atre 2 00KS O02dzNIix & &S tofSXNKS Q@s 82 yOS SHIND  giKK
KéNSTzNS S OFy LINRPINBaaové .dzi L GKAYy]l 6KSy ¢
SAAYYAWEME I Ay dQ

- ax

Ol
L]

A social worker (from a different authority), described the double impact ofcpret and incout delay
in a particular case:

WL AYKSNRAGSR (GKS OFLasS o0S¥2NB 6S 6Syid Ayidz2z O2dN
assessments done under the PLO process and when we went to court, the court ordered more

FaaSaaySyida G2 0SS R2y SwehadtolgSthBughdte RLOIprodeSf @ 06 SO
GKSYy GKSNB gla I RStlFre 2y0S ¢S o6SNBswigy O2dz2NI |

Some of the strongest expressions of disillusionment came from the local authority lawyers. As one put
it:

WX (KS ¢ KaefuSderstid itnas the judiciary would be a lot firmer on the number of
assessments, particularly if we have done them before, because the whole point is to frontload it
and to avoid all of that under care proceedings. In theory, care proceedings ant tmba

shorter. But what we were finding was that even though we did assessments, and they were
agreed by the parents with the letters of instruction, we would get into court and we were asked
to re-do certain things ... we were almost back at square. &0 maybe in certain cases, if we

know we are likely to issue anyway, we might as well do it under care proceedings, we save Six
Y2y 0lp8ldQ

Two social work managers spoke about it being unpredictable whether or not the court paid regard to
theprecodzNIi 62 NJ] ® ¢KSe& GK2dAKG A0 RSLISYRSR 2y ¢gK2 (KS
were, but the risk had deterred the authority from doing extensive workgmaceedings:

w2 S KIR F OFaS ¢gKSNB ¢S KIFR | ANSSRocaust,the2 &2YS
2dzR3IS Syl aL R2y Qi Ol hibceatikds laméotlizgdg @S R2y S A
RAANBIINR Al¢ FYyR ¢S GKSYy KIFIR G2 R2 | ¢gK2tS 2i
much a lottery with the judiciary about how theigw the work you have done ppeoceedings

X ¢S KFR | Ndzy 2F OFrasSa FyR ¢S ¥Std | ftAGGES

Uy O

f
(2 ocd&L}aa GKS t[h FyR 32 o6F0] G2 GKS 2fR adaf
off by the courtat all, and | think we are not really clear about how the court views the PLO
LINE OSMVELED Q
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Further views about the impact in the courts, and statistical evidence from the case file study, are

presented in Chapter 8. The key point from the local autlygrérspective is that once in court the

LINE O S & amaReaRliffeyec®@ &[ ! { H0 O06AGK | FTS¢ SEOSLIIAZy&aovz &
limited to its effect on work before court, for families and for the local authority.

5.5 A choice to use the prproceedings process?

The analysis in this section is based on the file sample of 207 cases, 120 wherephecpesglings

LINPOS&da ¢6la dzaSR FyR y1 WO2dzaNI 2yfeQ OlFasSas ¢ KSNEB
information is drawn from the 3 case studies compiled from the observations ofjpreceedings

meetings and associated interviews.

In two distinct circumstances the members of the legal planning meeting have no choice about using the
pre-proceedings process or going directly to cogetses concerning unborn babies; and cases where

there is an immediate need for a court order. Legal proceedings can only be brought once a child has
been born Re F (in Uterd1988] Fam 122); the prproceedings process provides the only framework
beyondchild protection planning for engaging with pareiitsbe. Both the vulnerability of these

families and criticism of decisions to remove babies at bR{&) v Nottingham G£008] EWHC 152
(Admin); 400 (AdminRe CA (a baby2012] EWHC 2190 (Fam)ayencourage the use of the pre
proceedings process to enable parents to have legal advice and support in discussions with the local
authority. In relation to cases where a child needs immediate protection(thieances clearan

application to court sbuld not be delayed by use of the ppeoceedings process (paras 3.27 and 3.30).

Prebirth cases

There were 55 (26.6%) cases in the sample where the legal planning meeting was planned before the

OKAf RQa OANILKT LI Fya T2NRE205F2NBzZIKRSAGEOCAG®D2 06 KR
of the 33 observed cases (30%) related to unborn children. These cases were taken to legal planning
YSSGiAy3a 0SOFdzaS O2yOSNyYya o2dzi GKS LI NByGaQ oAt
ofpreh 2dzda OKAf RNBY | yYRK2NI 6KS Y2GKSNRa Odz2NNByd LINRO:
lifestyle, learning difficulties or personality disorder, which individually or together impacted

substantially on her capacity to care.

The preproceedings process waised in 75% of the 52 plerth cases, a higher percentage than for the

sample as a whole (see Table 5.3). Use in the individual local authorities ranged from 58.3% to 90% of
pre-birth cases. There was a statistically significant relationship betweensh®f the preproceedings
LINPOS&da FyYyR 6KSGKSNI 2NJ y2G GKS dzyo2NYy oloe gl a (K
born children, it was more common for care proceedings to be started without th@mesedings

process (30% compared withms 2 F OKAf RNBY ¢gAGK airofAy3aa gSNB wWO
baby had siblings, past experience provided a basis for planning for the unborn baby. In all the cases

where legal planning meetings were held in relation to unborn babies witing#) the local authority

had had prior involvement with the family. None of the families was caring for all of their children and

most had experienced care and/or adoption proceedings.
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Table 5.3: Prébirth cases and the prgroceedings process (fileample)

A B C D E F Total
Pre-birth cases 10 12 7 9 7 7 52
referred to LPM
To avoid 0 1 2 2 1 0 6
proceedings
To plan care at 5 2 2 3 1 4 17
birth
To agree services / 0 1 0 1 0 0 2
assessment
To notify of 4 3 1 1 3 1 13
intention to s.31
WwO2dzNII 2y 1 5 2 1 2 2 13
Preproceedings %| 90.0 58.3 71.4 88.9 71.4 71.4 75.0

Where the preproceedings process was used this did not mean that the local authority thought that
care proceedings could be avoided; this was so in only 26 (50%) of the unborn baby Latters of

intent accounted for 13 of 39 letters sent in relation to unborn babies. Letters indicating that
proceedings might be avoided were more common in relation to a first baby, (65% compared with 38%
for subsequent children). Letters of intewere used where the parents had other children who had

been the subject of care proceedings; only one letter of intent was sent to a parent in respect of a first
child. In this case, the ps#groceedings meeting was used to agree arrangements for dipite

assessment of the mother; sending a letter of intent gave the mother a clear indication of what the local
authority was planning unless the assessment provided a more positive view.

The main reason for not using the ppeoceedings process appearedie the lack of time between the

fS3art LXFYyyAy3a YSSiAy3a FyR (GKS OKAftRQa SELISOGSR

LI I yyAy3 YSSGAy3a (G221 LI IFOS Of2aSN) 02 GKS OKAf RQa
with 6.9 weeks for cges where the process was used (p =.008). Two main reasons precluded a timely
legal planning meeting KS € 2 0L f | dzi K2NAGe@Qa (y2e6fSR3IS 27F
an inner London local authority with a mobile population served by nunelange hospitals seemed to

iKS
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find obtaining notification of pregnancies particularly difficult. In contrast, Area D, which had

comparatively few maternity units, midwives who had worked long term in the community and a more

stable population was able to usiee pre-proceedings process in most cases where there were concerns
aboutaparentto-0 SQa FoAfAle G2 OFNB FT2NJ GKSANJoloed t NBYI
a reflection of the poverty and poor health, including substance misuse, of nfahg mothers. It was

a factor considered explicitly in at least some of the plans made before birth, for example for Jenny and

bl GKFY a2NHBLI Y Qfroceddingd meetingito diskuSs tHeJNdBre care of the baby Morgan,

the social worker agreeddpt y F2NJ 4G KS o6l 6eQa OFNB odzi 61 NYSR (1 KS
be changed if the baby was born early because there would be too little time to complete assessments.

Immediate proceedings

¢tKS NB&aSIFNOK G(GNBIFGSR O &&@plicatian fowdare p&eedingsivias mukled Sa Q 4
within 15 days of the legal planning meeting. Thitiye of they T WO 2 dzNIi 2 y fedc@seOl aSa o
where the preproceedings process was not used, were immediate proceedings within this definition. In
addh i A2yZ GKSNB 6SNBE Mo Y2NB WO2daNI 2yfteQ OFasSa gKS
bringing the total of immediate cases to 52 (59.7%) with a range from 33.3% ¢H ®0:2 2 F WO2 dzNJi
casesacross the 6 local authorities (see Table 5.4).

Thet F NBES&G 3INBdzLI 2F AYYSRAIFIGS OFasSa gSNBE WONRAAAQ
these cases as in tf@are Profiing Studya F a a2y Sd It Hannyod LY WONRAAAQ
proceedings was precipitated by an incident, sasla hospital admission where injuries were identified,
FffS3FrGA2ya 2NJ RAaOft2adzNBa 2F aSNR2dza [ 6dzAaS 2N (K
cases; emergency intervention was used in 15 of these, and in others it was only avojzeeriig
FANBSAY3IT GSYLRNINREEsS (2 GKS OKAftRQa | OO0O2YY2RI (A
cases were open cases with half actively worked for twelve months or more. Indeed, crises were

sometimes seen as providing 82 LJLJ2 NIi 2zy A yi @ 2 { 220 HScRsks/MAeieQhere was

chronic neglect, a practice that has been noted in numerous other studies (Masson et al 2007; Burgess

et al 2012; Ward et al 2012). There were only 6 cases where the immediate crisis resulted in an

appication to court and the familywasot] y2 6y G2 GKS / KAf RNByQa {20Alt [/
admission to hospital resulted in identification of serious physical abuse. In the remaining case, a 4 year

old, found abandoned and taken into police protect, disclosed serious abuse by her foster carer.

CKSNE 6SNBE 7 WAYYSRAIFIGSQ OFrasSa 6KSNB (GKS OKAf RNBY
refusal of, or disengagement from, services was a common factor precipitating an application to court.

TheS 6SNB I y20KSNI 1T WAYYSRAIFIGSQ OFaSa 6KSNBE OKAf RNJ
with relatives or in foster care. The local authority made the care application in response to threats by

parents to remove children or withdrawal of parentaycéd Sy & G2 OKAf RNBy Qa | 002YY:
threats did not necessarily preclude the use of the-preceedings process in other cases.
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¢FrofS pdnyY WLYYSRAFGSQ FYyR SYSNHSyOeée Ol asSa

A B C D E F Total
New baby 1 5 2 1 2 2 13
WwO2dzNIi 2
Crisis 1 5 9 3 6 2 26
Of which PP/ (0) 4) (6) (2) (4) (2) (15)
EPO
Services at 0 1 1 1 2 0 5
home
Accommodated/ 1 1 1 1 3 0 7
separated
Continuous legal 0 0 0 1 0 0 1
proceedings
TOTAL 3 12 13 7 13 4 52
immediate cases
b WO2 dzNJj 9 13 19 19 22 5 87
cases
Immediate cases| 33.3 92.3 68.4 36.8 59.1 80.0 59.7
Fa 22 27
2yteqQ Of

The figures in Table 5.4 provide a rather different picture of the non use of thprpoeedings process

from Tables 5.1 and 5.2. Overall, immediate cases and those relatingvtbatges where there was
insufficient time to use the preJINE OSSRAY 34 LINRPOS&a | O02dzyi SR F2NJ I f°
Local Authorities B and F used the jpr@ceedings process in all but one case where there was time to

do so. In contrast, ihocal Authorities A Y R 5% 2y & 2y { RBKA NR 4258 WENBNIWA Y Y ¢
and so it could have been possible to use themeceedings process for some of these.

Recourse to immediate intervention is not simply a response to a crisis, itedliscts the local

I dzG K2NA GéQa OF LI OAGe (2 dzyRSNIF 1S LINBGSyill 6A@S ¢2
intervention. One consequence of the increase in applications following the death of Baby Peter was the
redirection of social work resources tases in proceedings (ADCS 2010a, b, 2012). There was a very
substantial and sustained increase in care applications by Local Authority B afte8,2@fViething that

other local authorities in the study did not experience until later (C and E) or(ét afid D). However,

.0a 26 dzaS 2F RANBOG LI AOIFGA2ya (2 O2dz2NI Ay 240
commitment to the preproceedings process (see above) rather than to demand limiting its capacity to
undertake preventative wdx.
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Other factors in direct applications for care proceedings

Timing of court applications is not determined solely by the views of the legal planning meeting about
the urgency of the case, it is also a matter of resources both in the local authodity éime courts. Case
volume and the number of hearings meant that local authority lawyers were not always able to prepare
applications promptly. Pressures, such as crises with their other cases, meant that social workers were
sometimes unable to prioritezdrafting their statement, which was required for the court application.
Similarly, courts, notably in E, were stretched to find time for first hearings, particularly where a contest
was expected. When hearing slots were not available, applications visseuwtaged so that the court
process did not appear to have been delayed. Legal department and court delays could allow time for
pre-proceedings work as this advice, given to a social worker by a local authority lawyer in Area D
recorded:

Given their youg ages, we agreed to start proceedings without going through the pre

LINE OSSRAYy3Ia&a adlr3sS a GKS IANI AQ ¢St FIFNB NBIjdzA N
not be able to get the case into court for at least 6 weeks, it may well be appropriaedas

LBP to both parents to explain our position. | will leave this toygu! &2 f A OXMZBH NN& FAf

There were 11 cases where care proceedings were started without thprpoeedings process within a
month of the legal planning meeting, leaving® @ Hn 6 HT ®c20 2F (G(KS WO2dz2NL 2
appeared to have been made not to use thejpreceedings process.

These 24 cases included 13 (54%) where the children were already looked after and 12 (50%) where
children were over the age of 5 yeann both respects this distinguished these cases from cases where
the pre proceedings process was used (p =.018). Cases involving older children are often seen as less
urgent than those relating to prschool children for whom adoption may become therplé/here

children are safe, the need for proceedings may also be less pressing.

In a quarter of the 24 cases the legal planning meeting intended that thenoeeedings process

should be followed but the decision was not actioned, and events in the vafeksthe meeting

overtook the plan, resulting in a direct application to court. In the remaining cases, two perceptions,
sometimes in combination, meant the ppgoceedings process was not used. Themaceedings

process was seen as delaying casesa pointless exercise. Delay was a particular concern where

cases had already drifted, as a quarter of these cases clearly had. For example, in a casewhlong
neglect where the father was violent and mother an alcoholic, there had been 4 legalqganeetings

over 8 months, each of which had agreed that the threshold for care proceedings was met. The second
meeting (3 months after the first) recommended a family group conference and using the pre
proceedings process as soon as the core assessmantavapleted. At the third meeting (five months

f 1 0SNLO GKS | dzii KigsNiKficul to jashify anyfirthe? déayybg dorSnreBcingthe PLO

LINE O S 4[2041 tharbt@er case involving serious domestic violence and substance abuse, concern
that there should be no delay in planning for siblings, aged 2 years and 2 months, led the meeting to
agree not to use the process. [4261] There were 3 cases where a letter, including in one case a letter of
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intent, had been sent the year before but naten followed by proceedings. It may be inferred from
the subsequent direct application to court that those involved considered that repeating the process
was pointless or would waste time by merely delaying court action. In another case, the localtgutho
lawyer was explicit in advising against ypr@ceedings:

WLG Aad RAFTFAOAA G (G2 aSS Ay GKA&A aAlddz dA2y wAyl
at all. The longerm lack of sexual boundaries within this family and failure to protect the

child is not something that | would respectfully suggest could be rectified within the limited
GAYS&aOIES Sy@gral ISR Ay kS ytme afl I $ 27 R OQ K RBINIIN

Similarly, where children were already accommodated and parerdddrgely withdrawn from
involvement in their care, the prproceedings process could appear to have little point.

5.6 How the preproceedings process was used.

The researchers coded the main purpose for which thegsoeeedings process was used using the
information given in legal planning meeting minutes and the letters themselves. Where there was no
SELX AOAG adraSYSyidsz Ad ¢l a aadzySR GKIFG GKS
need for care proceedingthis was therefore treated ahe residual code. It would have been better to
allow multiple reasons, and only to code cases where there was positive information. Despite limitations
of the coding strategy, there were real differences between local authorities in the way they used the
process, see Table 5.5.

FAY ¢

Table 5.5: The main purpose of the ppoceedings process

Local Authority A B C D E F %
% % % % % % (N)
Improve 28.6 38.1 26.7 48.0 50.0 38.5 38.3
care/avoid s.31 (46)
Letter of Intent 28.6 23.8 6.7 16.0 22.2 7.7 19.2
(23)
Plancare at birth 17.9 9.5 13.3 12.0 5.6 38.5 15.0
(18)
Agree rel care / 17.9 14.3 6.7 8.0 5.6 15.4 11.7
accommodation (14)
Agree assessment 3.6 14.3 46.7 4.0 5.6 0 10.8
(13)
Agree services 3.6 0 0 12.0 111 0 6.0
(8)
N 28 21 15 25 18 13 120
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In Area C, in almost half the cases, the ym®ceedings process was used to get agreement to

assessment. Area C had a contract with an external assessment service and used the process as part of
its referral mechanism to ensure parents wouldamerate fully.None of the other local authorities had

such arrangements; they did undertake core assessments before or during tpequeedings process

but were increasingly unwilling to commission expensive external assessments because of their
experience of the cots ordering assessments regardless of the work done before the application. With
this in mind, a local authority solicitor advised:

W2 K2SPSNI dzy RSNI I 1Sa GKS g2N)] oAttt ySSR G2 0S ¥
parents confirming their approvdl L ¥ LJ NByidia R2y Qi KI @S a2t A0Ai2
advice before assessment stagtthis might necessitate a pigroceedings approach to

GNRIISN FTdzyRpwAME 2N HIKSTHD2 NDRE FAES y2GS80

In the event the pregproceedings process was notagkin this case; before the letter was sent the
mother gave birth prematurely. A mother and baby placement was agreed without-a pre
proceedings meeting.

All local authorities made some use of the ym®ceedings process to agree placements with

relatives @ in foster care, and to plan for the care of new babies. For example, the meeting with Sally

Fry, originally intended to take place before the birth of her baby was able to agree that Sally and the

oFboe g2dA R aidle gAGK { I  kteaintensigediiGrald@bililatioR { F f f & 52
programme (which had been suspended for the birth of her baby). Assessments and the provision of

services are not usually seen to require legal advice for clients. Although such matters were

frequently discussed at preroceedings meetings, they were not usually given as the main reason for

using the process but rather as ways to improve parenting and thereby to avoid proceedings.

5.7 A comparison of cases where the ppeoceedings process was or was not used

Leavingaside cases where the circumstances of the case meant there was really no choice about which
routetouse, prekINE OSSRAY 3IA 2N WO2dz2NIi 2yt Q3 GKSNB &aSSYSR
number of cases where a court application was made and thehnlarger group which were directed

into the preproceedings process. Most cases in both groups concerned children from families who

GSNBE 1y26y (2 OKAfRNByQa az20Alf OFINB® ¢KS OKAf RNB
year (the majoriy of whom were unborn at the time of the legal planning meeting), a quarter aged

between 1 and 5 years and the rest equally divided between the age® ahl 10-14 years. There

were no index children who were over the age of 16 when the legal planreegimg took place. Given

the length of care proceedings and the age limit for making care orders this cannot be regarded as

surprising.

YYy246y (2 OKAftRNBYQad aSNWAOSa

tfyzad Fff GKS FlLEYATASA Ay FAES GKS (aKSYLAKS toRINS A
circumstances were considered at a legal planning meeting. The majority of child protection work does
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not involve legal proceedings; for a social worker to refer a new case to a legal planning meeting is
exceptional. There were 16 cases withprior social work contact. These cases came to the notice of

OKAf RNBYQ aSNBAOSa (KNRdzAK Ay OA R SpfaceedirgyNdrosegseldzNRA S& T
goes without saying that social workers knew little about these children and fansiteshat
RAalGAY3IdAEAKSR GKSY FNRY GKS OFrasSa GKIFIG 6Syd RA
al ¥Ste ¢oSNB fflre8SR GKNRdZAK OFNBE o6& FFEYAfASaA |
aged 18 months, who had been admitted to hoapwith facial bruises, went from hospital to stay with
KA& 3IN)} YRLINByiliazr oK2 ¢gSNB FdzZ f & adzZlRNIAGS 2F /K
may also have militated against starting care proceedings here; the local authority knewtleeapbut

Ly3aStl 2NICNIyYyl1ASQa FFOKSNI/KNRE 222RX FyR (GKS LR
Frankie got hurt. Using the pproceedings process provided a framework for working with the parents

whilst information was gathered and assessitsamade. In contrast, many cases that went directly into
proceedings were seen to require immediataudoaction because of the (unoperative) response of

the parents and the severity of the injuries.

NE O
Y R

This apparent preference for proceedings over-preceedings operated where social workers had

been involved with the family for under 6 months. Whereas 32% of the care proceedings only cases had
been actively worked for 6 months or less this was true of only 21% of thprpoeedings cases.
Conversely, aaf higher percentage of preroceedings cases had been worked for between 6 months

and two years (44.1% compared with 28.4%).

Concerns about parenting and care

Preproceedings cases were more likely to have concerns relating to neglect (73% comparéd%)ith
SY2GA2ylLf | 0dzAaS opody:: O2YLI NBR gAGK o1 dy:20 2N OK
and, conversely, less likely to involve allegations of physical abuse (28.2% compared with 38.9%), than

the cases that went directly into care proceedingere was no difference in the proportions of cases

GKSNBE GKS LI NByiGaQ oSKI;tHisRadzaNhciortiraover 709.5f lalkcasgs atfi@ NI 02 y
legal planning meeting stage. That this figure was no higher reflects the limited informatidatbéerai

the legal planning meeting for some cases.

¢tKSNBE 6SNB FS¢6 RAFFSNBYyOSa 06SisSSy (KS 02y OSNya i
WO2dzNII 2yteQ Ol aSa I yR -pioéedinds prodéds,i(seekidblR 5.6, Belv§). T 2 NI 2
Ovenll, these scores are slightly higher than for the mothers inGhee Profiling StudjMasson et al

2008) where the average was 7.3. Domestic violence marred the lives of more than half the mothers,

and the parenting of a third was undermined through dabse abuse. At the time of the legal planning
YSSGAy3Is GKSNBE 6SNBE Y2NB O2yOSNya Fo2dz2i dKS Y23iKS
aSyidsx O2YLI NBR gAGK Tdnm F2N WO2 dapidceedingd piotessOl 4 Sa |
was usé. Mental health difficulties were more prevalent amongst the mothers who received letters of

intent; 65% compared with 45% of those receiving ordinary letters before proceedings, and 35% of
Y20KSNE Ay WwWO2dzNIi 2yt eQ Ol &flaters of ntdn2had sgehthide il K|y K |
care themselves, compared with a quarter and a third of the other groups-c@peration was a
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¢FrofS pdcyY az2iKSNHEQ

LINP O f SYa
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i GKS

GAYS

Mother's problems

Recoded Case type

woz2d
PPP Loi 2yt e

N N N Total
MHP mental illness 44  45.80%| 1° | 65.20%| 30 | 35.70% 89
refusal to accept support for MHP 15 15.60%| © |26.10%| ° | 10.70% 30
Drug Abuse 40 41.70%)| 10 | 43.50%| 24 | 28.60% 74
refusal to accept support for dou 11 11.50%| 1 4.30% 7.10% 18
inability to us drug support consistently 13 13.50%| ° |21.70% 10.70% 27
Alcohol abuse 31 32.30%| © |26.10%| 30 | 35.70% 67
refusal to accept support for alcohol 13 13.50%| 9 | 0.00%| ° 6.00% 18
inability to use alcohol support osistently| 5 520%| O | 0.00%| 11 | 13.10% 16
Crime 19 19.80%| 7 |30.40%| 16 | 19.00% 42
Sched 1 offender 3 3.10%| © 0.00%]| 1 1.20% 4
Inappropriate visitors to home 30 31.30%| 8 |34.80%| 22 | 26.20% 60
inability/failure to protect from partner 20 20.80%| 7 |30.40%| 26 | 31.00% 53
sex abuse/failure to protect from sex 2 13
abuse 18 18.80% 8.70% 15.50% 33
lack of ceop with CS 59 61.50%| 17 | 73.90%| 43 | 51.20% 119
lack of ceop re child's health 44  45.80%)| 11 | 47.80%)| 37 | 44.00% 92
Accommodation problems 36 37.50%| 10 | 43.50%| 23 | 27.40% 69
Neglect lack of hygiene/ repeat accident§ 61  63.50%| 17 | 73.90%| 52 | 61.90% 130
Inconsistent parenting/emotional abuse | 44 45.80%| 9 |39.10%| 43 | 51.20% 96
Physical abuse/ over chastisement 14 14.60%| 3 |13.00%| 18 | 21.40% 35
one-off physical assault 7 7.30%| 4 | 17.40%| 12 | 14.30% 23
Problems re school/ attendance 31 32.30%| ° |21.70%| 21 | 25.00% 57
inability to cope with/control child 23  24.00%| ° |21.70%| 17 | 20.20% 45
learning diffs 18 18.80%| © |26.10%| 12 | 14.30% 36
physical disability 4 4.20%| 1 | 4.30%| 2 2.40% 7
senry disability 1 1.00%| 1 | 4.30%| 2 2.40% 4
health diffs, incl. overfeeding 11  11.50%| 1 | 4.30%| 8 9.50% 20
DV 62 64.60%| 16 | 69.60%| 46 | 54.80% 124
Refusal/failure/inability to use DV suppor| 10 10.40%| 2 | 8.70%| 11 | 13.10% 23
violence outside home 12 12.50%| ° |21.70%| 13 | 15.50% 30
chaotic lifestyle 41 42.70%| 11 | 47.80%| 28 | 33.30% 80
frequent changes of carer 4 4.20%| 3 |13.00%| ° | 10.70% 16
care history 29 30.20%| 13 | 56.50%)| 22 | 26.20% 64
harassment 13 13.50%| ° |21.70%| 2 2.40% 20
N mothers problems/ mothers 786 96 | 510 23| 623 84 203
Ave 8.19 9.22 7.41
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more common feature where letters of intent were used; almost thogmrters of recipient mothers

werenotce2 LISNI Ay 3 gAGK OKAf RNBYyQa aSND»O&éingsi G KAAa L
process would notvork. Whatever process was used, there were large numbers of mothers whose

parenting raised concerns about neglect.

{20AFf 62Nl SNBR (yS¢ tSaa o62dzi GKS OKAftRNByQa TI i
fathers, 110 of these were thought tate parental responsibility but only 51 fathers were involved in
G§KSANI OKAtft RNByQa OF NBo ¢tKSNBE 6Fa y2 RAFFSNBYyOS A
LIN2E OSSRAY3Ia YR WO2dz2NIi 2yfeQ INRdzLIAD® { 2bfr Ay T2 NYI
169 fathers, but often this too was quite limited, particularly where fathers were not living with their

OKAft RNBY® 52YSa0GA0 GA2ftSy0OS opw:20 YR ONARYS O0Hp:o0
health difficulties (33%) and lack of-0pS NI G A2y A GK OKAf RNByQa aASNWBAOSa
where letters of intent were sent.

Child protection plans

Where the preproceedings process was used, a higher proportion of children had child protection

plans. Overall, about twithirds of the indexchildren were the subject of child protection plans, 81.3%

of those in the preproceedings process, 65.2% of those whose parents were sent letters of intent but

2yte ncopr 2F GKS WO2dzNI 2yfeQ 3IANRAzZLIP ¢ Kedle & SNA 2 dza
OKAftR LINRPGSOGAZ2ZY LI YyyAy3d &dzLISNFf dz2zdzas F2NJ SEI YLX
permanent removal. However, a closer analysis of the casesiprpoeedings suggested that the two

processes were being used together despite féet that neitherWorking Togethe(HM Government

2010) nor theGuidancgDCSF 2008) explained how they should be integrated (Masson 2010a). In just

under a fifth of cases, the legal planning meeting took place before the initial child protection

confererce. There are two possible explanations. This may be simply a matter of logistics; it is far easier

to arrange for a case to go to a legal planning meeting than to set up an initial child protection

conference because of the number of people involved.rAltively, use of the child protection process

may have been a result of discussions at the legal planning meeting. In another third of cases, the legal
planning meeting occurred within a month of the conference, suggesting that the initiative for the

referral to legal planning came from the conference. A further quarter of meetings occurred between

two and six months of the initial conference, with the implication that the decision reflected discussions

or recommendations at a review conference. The rerfmgjhegal planning meetings occurred more that

12 months from the initial conference, with a spike at 18 months when concerns are likely to have been
raised about the length of time the child had been on a child protection plan.

Referral to a legal planmj meeting occurred where the parents were seen not to have engaged

sufficiently with the child protection plan. Using the greoceedings procesndWo NRA Yy 3Ay 3 GKS f |
AVMA3Iylff SR GKS aSNA2dzaySaa 200 (AKBSminadadicl thd cdgask 2 NRA § &
just through child protection planning. Use of the grdN2 OS SRA y 3a LINP G2Ra13K SEND 3520 SLUIBE
between (unsuccessful) child protection planning and care proceedings, #¥ing 2 § KSNJ 6 Ny A y 3
[mother] and also a chece for her to seek legal advie€®2 wp nom8 | & SRprdcgedingkK A & g &=
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process sought to avoid propelling cases into care proceedings by giving parents a stronger message
about their need to change than had been delivered through the child priotectonference, and a

further opportunity for them to respond to this message. It also carried with it a potential for delay (see
8.5, below).

Looked after children

There were 48 children in the sample who were known to be looked after (accommodatedsu@er

at the date of the legal planning meeting where bringing proceedings was at issue. Accommodated

children were more likely to be made subject to care proceedings without theqreeedings process

OA DS WO2 dzNIi ;2hif fvas the cAs¢2 31a R/ LIT F2WY W AYYSRALFGSQ OF a
accommodation was provided in response to a crisis, but also for children who had been accommodated
F2NJ £ 2y 3ISNWD hdzi 2F Hn Wy2y AYYSRAIFGSQZ WwWO2dzNIIi 2y
accommodated. Inded, that the child was accommodated appeared be a factor in the decision not to

use the preproceedings process. The referral to a legal planning meeting may have been a result of the
OKAfRQa [!/ wSOASsd | 26SOSNE  knbfikBhat RRIOS cagfythg &ItIA RSy O
GKSANI NBaLRyaArAoAtAGASa (2 O2yaARSNI gKSGKSNJ GKS €S
referred cases for legal planning meetings or considered the use of therpceedings process.

Route to court

The esearchers coded the cases using the 7 categories fror@ine Profiling Studyased on earlier

work on care proceedings (Hunt et al 1999). The figures are reproduced here, both at the point of the
legal planning meeting and, for the cases where thereangare proceedings, at the application to

court. There was a statistically significant relationship between the route to court and the use (or non
use) of the preproceedings process, reflecting the influence on the route used of the case
circumstances (p<.0001). In over half the cases where the-preceedings process was used, children
were at home receiving services at the date of the legal planning meeting. This compares with under a
AAEGK 2F WwWO2dzaNI 2yt eQ OF aSazyt/ &y ASINEISKE @0 A2 yKEA INKS L
who were already separated. At the point when proceedings are started, the proportion of children at
home receiving services is lower and the proportion accommodated higher, reflecting the increased risk
associated wh remaining at home when care proceedings are used, see Table 5.7.

Not all the differences apparent from Table 5.7 relate to the introduction of theppoeeedings

process; the reduction in the proportion of children in supervised settings is relateldanges of

practice following questions about the value of residential over community assessments and withdrawal
of legal aid funding for such residential assessments.
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Table 5.7: Route to court at LPM, application and in @@are Profiling Stud¢2004 court applications)

Route to court* LPM LPM All at Court Court All at Court

PPP wo2d LPM Wt t1 wO2d Court CPS
2y f ¢ adony 2yf ¢ (2004)

% % % % % % %

Unborn/ planned 26.8 23.6 25.1 24.6 22.6 23.4 22.4

application at birth

Crisis 5.2 33.6 20.3 115 36.8 27.5 41.9

Child at home with | 50.5 14.5 31.4 31.1 11.3 18.6 11.7

services

Accommodation/ 15.5 24.5 20.3 26.2 28.3 27.5 14.5

separation

Supervised setting | 0 0 0 3.3 0 1.2 4.5

Mixture services and 2.7 2.1 24 3.3 0 1.2 2.1

accommodation

Catinuous legal 0 0.9 0.6 0 0.9 0.6 2.8

involvement

N 97 110 207 61 106 167 384

*The letter of Intent cases are coded with the direct to care proceedings cases at both points.

Comparisons between cases at application to court with and without theopyeeedings process, and
the earlierCare Profiling Studshow both similarities and differences. As might be expected, there is
O2yaARSNIOGES aAYAfFINARGE 0SG6SSyYy (GaR POdrgSH.d
However, the sample of sas going into proceedings following the fm®ceedings process is rather
different. Particularly, the proportion of crisis cases is lower, with higher proportions both of children
receiving services at home and of accommodated children. This undefi@esdre planned nature of
intervention where the preproceedings process is used and suggests that use of tRgrpceedings
process reduces crisis intervention.

al YL

5.8 Conclusions on the use of the ppeoceedings process

Overall, decisioimaking at legl planning meetings in 2009, in the local authorities in the study,
generally resulted in use of the pproceedings process, with cases only going directly to court where
there wasno timefor the process or lawyers and managers s@apointin using it.Rather than
selecting to follow the prgproceedings process on the basis that it would be useful to do so, legal
planning meetings only decidedjainstthis route where they considered that it would serve no
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purpose. This is not to say that individual ragars, lawyers and social workers did not recognize that
there could be specific reasons for, or advantages in, using the process but rather that, in the local
authorities in the study, following the process had become the expected way of working. It was
therefore not necessary to make a case for doing so. Rather, reasons were expected if the process was
not going to be used.

This pattern is unlikely to apply across all local authorities; the rate of use of the process in all but one of

the authorities inthe study was above the average for England, see chart 2.1, above. The interviews,
conducted in 20141, gave a picture of changing and uncertain attitugegriness about the using the

process because of the risks of delay and the limited impact indbgs; but also a strong commitment

G2 GKS LINAYOALX Sa 2F (NI yaLl NByoex | Wil ad OKIyOS
for the parents and the local authority).

Decisions about whether and when to use the process are shapedrizgigive and complex influences

on the use of discretion, such as personal and professional values, experience and organizational

Odzf GdzNB> a RA&aO0dzaaSR Ay [/ KFLIWGSNIod ¢KS FdzyRI'YSy
(Hunt et al. 1999) waan overshadowing influence. Local authorities are expected to have recourse to

GKS O2dzNIlia 2yfteée ogKSNB FfGSNYyFridA@gSa KIFI@S FlLAtSRX |
and welfare needs. Within local authorities this is underscored byitlamngial and staffing demands

that care proceedings impose. Decisions in individual cases take place within this context; using the pre
proceedings process as a general practice can make it easier justify to managers the need for court
proceedings. This 8 whether or not using the process is personally seen as the right way to work with
particular parents.

In 2009, the local authority lawyers in the 6 study authorities seemed still to believe that the courts
expected the process to be followed. They wéhnerefore looking forward to the possible proceedings
when advising social workers to send a letter before proceedings. Also on the court horizon were
matters such as proving the threshold and obtaining approval for the care plan, both of which might
become clearer through the preroceedings process. Only where starting care proceedings straight
away met clear protection needs or brought obvious advantages over gaining more information about
the family, was the prgproceedings route discounted.
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Key points

1 Local authorities in the Study (all but one of which were above average users of the pre
proceedings process) had integrated decisions about using this process into their legal
planning system.

1 Local authority lawyers, social work manageradisocial workers valued the process as a
YSIya 2F LINRPGISOGAY3T LINBYyGaQ NAIKGAZ |y SGKAOL
bring. They recognized benefits for parentshelping parents to see the seriousness of the
f 20 f I dzii K2 NfalisdpDait and adyic@ aridiAribther chance before proceedings,
and for the local authorityc the possibility of avoiding proceedings, increased-aperation
and time to plan proceedings or care.

9 Local authority staff also recognized that the pproceedngs process could lead to delay of
applications to court, compounding the time children spent before they were settled with
adequate care. Using the process was seen more negatively as it became clear that courts
were not changing their practice totake@O2 dzy & 2F GKS f 201t | dzi K2 N& (i &
during the preproceedings stage.

1 Inthe Study local authorities, letters before proceedings were sent and meetings held unless
there was no time to do so or social work managers and lawyers saw notgoiguch action
because any further social work involvement necessitated a legal mandate. Where there was
time but proceedings could not be avoided, a letter of intent was sent.

1 The majority of children whose parents were sent a letter before proceedingse already on
child protection plans. There were no formal links between child protection planning and use
ofthe preLINE OSSRAYy3Ia LINRPOS&aaT (KS LINRPOSaa sl a dzaSR
2F GKS t20Ff | dzi K2 NRARKSENICRySOISINY@ES #ANE | @ IANS | LANJ
started.

1 A major use of the pregproceedings process was to undertake assessments and make plans for
unborn babies, more than a quarter of cases concerned unborn babies.
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Chapter 6

Findings3: The process in praate - the letter

6.1 Introduction

¢CKS WESUGGSNI 0ST2NE LINE OSSRAY 3a Prodeédings précess, Giving K S RA &
warning to the parent(s) that the local authority it considering going to court, inviting them to the

meeting andurging them to see a solicitor for advice and representation. Such a letter is a new step in
d20A1LE 62N) LINI OGAOSZ odzi Wt SGGSNER 0ST2NB | OGA2yQ
AYGSNBASESSE dzaSR GKS GSNY Wi SGGSNIo0ST2NE | OGAz2yQ

Thereis a template fothe letter in the statutory guidanc€DCSF, 2008and the structure and initial

phrases of this model were usually follow&h anonymised copy of the letter used in Area C is included

in Appendix 1. It scarcely differs from tteamplate, andthis wasgenerallythe case ireach of the other

local authorities. There was more variation in the detailed sections or attachments that referred to the
IANRdzy Ra F2NJ GKS f20If FdziK2NAGeQa O2y ey YR O6A
proposed agreement. ThHRest Practice GuiddoJ and DCSF, 2009) includes a temgtate letter of

intent; here too the letters sent by the study authorities were similar.

This chapter describes the processes of preparing and delivering the (kbeeierm includes the letter

itself and the attachments). It gives information about who the letters were sent to, and what they

O2y Gl AySRo LG |faz2z 3IA@gSa GKS OAaSga 2y GKS € SGGSNJ
lawyers.

Three key theras emerge: issues of timing, notably the dangers of delay in preparing and delivering the

letter, and giving sufficient notice of the meeting; questions about how much detail the letter should

contain; and dilemmas about how the letter can be most effectivhe challenge of effectiveness is that

GKS fSGGSNI ySSRa G2 YIS Fy AYLIOGU YR 0SS K2ySad:z
and likely to engage them rather than alienate them.

6.2 The process of preparing the letter

When a legal planing meeting decides that a case should go into thegroeeedings process, the first
task is to prepare and send the lett&ometimes the preliminary sentences were adapted to make
them more directly relevant to the circumstances of the specific dasegn the whole the first part of
the letter was followed closely.

The task of writing the letter usually fell to the social worker, but there were varying levels of support

and oversight from their manager and the local authority lawyer. The letterdvasiially be sent out in

GKS GSFY YFylFI3aSNRa ylYSo LYy 2yS 2F 2dzNJ I NBFaz GKS
would often spend a lot of time revising it. In another area, the solicitor said that she would offer advice
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about the letterin the legal planning meeting, and although she was prepared to look at a draft, she was
not usually asked to do so.

In a third area, the two social work managers interviewed took different approaches. This authority used

the pre-proceedings process to dertake a parenting assessment, and the letter would sometimes
AyOfdzZRS  ASLI NI GS RNIFG Wi SGGSNI 2F AyadaNHzOGA2yQ
to see. This added an extra layer of work to writing the letter. One manager exbeetesocial worker

to do this and complained that legxperienced workers found it hard, creating a lot of extra work for

her. She would have liked more help from the legal department. The other manager wrote the letter,

and only looked to the social wker to provide the chronology and list of concerns.

There could sometimes be considerable delay between the legal planning meeting and sending the
letter, see section 8.5, below. This might be because @rfigaand freing between the social worker,

manager and lawyer, or simply that other work, with a higher priority, intervened for any of those
involved. In some cases letters needed to be translated, which could add to delay. Social work and legal
interviewees recognised the need to set timescales anditoothe process of preparing the letter.

There were different views about how much detail the letter should include. On the one hand, there
gra Fy gl NSySaa (KIG GKS tSGGSNI YR tAadg 2F 02yO0
possiblejn order not to confuse parents or oveomplicate matters. As one team manager put it:

WX ¢S GNB OSNE KINR 6AGKAY GKS €tSGGSNI G2 2dzif A
KSFRAY3 Ay 062fRX FYyR (GKSy dzpFREMIMGKIAG MEKRA WERX
R2X (KA& Aac&Xdz (]l yp256 S EFLISEOG2XNI LI NF INI LIK® 2§ R2)
Ot SFNJ 2y o6KIFiG SIFEOK O2yOSNYy Aaod !'yR GKSYy | oAl
SWM14

hy (KS 20KSNJ KetsgeRerallyliketN khowsa® much: ag @ossible about the background
(discussed further in section 6.7 below), and the local authority side saw the value in the lawyers being
LINELISNI @8 AYyF2N¥VSR a2 GKFG GKSe@& RAtRefgfehaaringthedS G2 NB
rest of the story at the meeting. One team manager spoke about her approach to this dilemma, of

enclosing separate documents with the added detail:

WL R2y Qi YIS AG 22 t2y3 | tSGGSNWwand R2y Qi 4|
O2yOSNyaod L glyd G2 Ldzi AG Ay | ydziakSftto ! yR
GKSNBQa |y FgFdAZ €20 2F o0fdzND Ay OGKIFG Fa ¢St a

include with that, so the solicitor gets it, agper background. So | tend to send out a case
O2yFSNBYOS NBLRNIX I OKNRyz2fz23ex a2 0KFG GKS&Q
FdzZf &8 ONASTSR 0ST2NBE (KS2 YSMIT oA0GK dzasr g KSNB

If the child was already on a child peation plan, as most were, the plan would form the basis of the
G2NJAy3 FANBSYSyldd CNRY GKS f20If FdziK2NAG@Qa LI2A
agree to cooperate after receiving legal advice, in the presence of their lawyer.
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6.3 Whowas sent a letter

Of the 120 preproceedings cases, details of the letters, including the recipients were available in 109
cases and the number of letters in 97 cases. In 77 (79%) cases only one initial letter was sent, in 18 cases
there were two lettersand in 2 cases three letters. Where only a single letter was sent it was sent to

the mother in 51% of cases and the mother and father jointly in 47% of cases. In two cases only the

father was sent a letter. Where two letters were sent, this was most contyrtorthe mother and

father separately, with the father receiving a different letter, with separate action points and a different
meeting time. The cases with three letters also included a letter for a relative carer. Overall 109 letters
were sent to mothes but only 68 to fathers, of which 48 (70%) were joint letters with the mother.

Fathers were slightly more likely to be sent letters of intent, a reflection that they would usually be

parties to the care proceedings.

Letters were sent to fathers wheredly were living with the mother, but only 40% of separated fathers

appear to have been sent a letter. In some cases it is likely that the mother did not tell the social worker

GKS FlLGKSNRa ARSyGAGe 2N 6 KSNBI 02 daildickhers, ilRSSR &K S
mother may have been reluctant to have the father involved, because of concerns about her own safety

and that of her children, or because he had long since ceased to have any involvement with the family.

¢KS Tl OKSNRDA 0 Srkinngnydidiéages, domesticyblgnCeSvas identified in 60% of
OFrasSas IfiK2dAK Ay a2YS 2F (KS&S (GKS o0SKIF@A2dzNJ 2F
was the problem. However, it did not appear that fathers were less likely to lieewtd where there

were domestic violence concerns but it was somewhat more likely that they would be sent a separate

letter, different from the one sent to the mother.

Whilst the legal system expects fathers to be parties to the proceedings, at l&dasy iiave parental

responsibility, and if not, to be notified in all but the most extreme caéédsacal Authority v M and F

[2009] EWHC 3172), the relational nature of social work may make such an approach appear untenable.
Cases of apparently estrangtathers pose a dilemma for social workers, who may be dependent on the

mother for information, and want to encourage her engagement and support her care. However, there
KIS t2y3 0SSy O2yOSNya 6aSS CSt (KS Needozydge Hnmn F2
fathers. There is no easy answer to this but excluding fathers at thprpeedings stage may mean

that all options for alternative care are not explored. Also, should theppoeeedings process justify

speedier court proceedings, this\ahtage will be lost if the father has not been included at the earlier

stage.

6.4 What the letters were like

la y20SR Ay GKS AYyGNRRdzOGA2Y G2 (GdKS OKILWGSNE GKS
in the GuidancgDCSF, 2008); andtets of intent usually followed the template in th&est Practice

Guide(MoJ and DCSF, 2009). (Of the 120paeeedings cases in the file study, 23 had letters of intent,

see table 5.2 above.) The difference between the local authorities lay in then@ayphcerns and

actions were expressed in the letter, and the consequent length of the letters. Another difference was
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The following is an anonymised example from Local Authority C [case 2291]:

HERE ARE THE MAIN CONCENS THAT WE ARE WORRIED ABOUT:
1. Historical concerns relating to the safety and welfare of A and B aged 4%z and 3% years

(details of an incident that led to children becomihg/ 2 6y (2 / KAt RNBy Qa
and being made subject to Child Protection Plans in August 2008)

2. There are concerns regarding the basic care of the children including ensuring their safety
(dates)

Physical neglect

There are concerns abothte physical neglect of the children. A and B often appear grubby an
GKSANI Ot 20 KSa IINB 2FGSy 3INMzmoeX. 20K G§KS ¥
need of bathing and appear dirty and unkempt. They are often wearing inappropriatengjothi
ddzOK |a 2dzYLISNE O2FdG&a FyR ¢gStftAy3aldzy o022
detail]

Health needs not being met

ONBfFGSa G2 FlLAEdNB (2 GGSYR FTLILRAYIGYSY
F2NJ ! Qa4 FYyR . Q& FadKYLIl 8

Parens have left children in the unsupervised care of unsuitable inappropriate persons
[details]

/| 2y OSNya Fo2dzi GKS OKAf RNByQa at SSLIAy3 LI
[details]

3. Concerns about the parents misusing illegal substances and thatalffiscisng their ability to
YSSi ! IyR . Qa LKeaAOlf FyR SY2GA2yIlf yS

(0]

(0]

WRSGIFIAfT AT AyOfdzRAY3 gKI G KIFIa 0SSy NBLRNI
observations]

4. Concerns relating to domestic violence with in the family and that A ard 8xperiencing
emotional harm because of this

[details noting police reports and reports from other agencies]

pd ¢KS 20t FdzikK2NARGe | NB SEGNBYStea 02y(
presentation and the long term impact this will hame their development.

[details of aggression and sexualized behaviour by B at nursery]
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whether a draft agreement was included, see section 7.4veA draft agreement (or contract, or
statement of expectationg various terms were used) was included with only 40% of letters.

The mean length of the letters was 4.2 pages. Letters were most commonly 3 pages long (28%) and
ranged in length from 2 toZLpages. The letters of intent were slightly shorter, 55% were 3 pages or
less. Given that the basic letter itself was usually two pages, the additional length was taken up by the
list of concerns and actions. The mean number of concerns was around Shevitieans for each local
authority ranging from 7.5 (Local Authority B) for 11.4 (Local Authority A).

These details took up six and a half pages, and were followed by a one page list of actions taken by the
local authority over the previous 12 months tolpehe family. The parents were given three things to
do to prevent a court application:

WHAT YOU HAVE TO DO SO THAT WE WILL NOT GO TO COURT

1. Confirm that you will come to the meeting and talk about these concéttease bring a
solicitor with you. In themeantime you should be eoperating with the Child Protection
Plans for A and.B

2. Continue to work with your social worker and allow her to see A and B on a regular basig

3. At the meeting you will be asked to talk about how A and B will be kept safe, withedp
and we will like to know the long term plans you have for your children.

This was a comparatively small number of actions required, and focused largely on attending and

participating in the meeting. In other cases there were specifieaftis. NBf | Ay 3 G2 GK OK

Wa2dKSNJ YR FFAOKSNJ G2 SyadaNB ddKFdG GKS& YIS Iy S
YFE1S adaNB GKFGd SIFOK OKAfRQa Of2dKAy3I Aa (1SLI Ay
accesstotheirclothe ®Q whyS 2F o &aLISOAFAO NBIdZANBYSyilia 27
02 62Nl AYy3 6A0GK / KAt RNByQa {SNBAOS& FyR FGUGSYRAY
¢CKSNB YAIKG Ffa2 06S aLISOATFAO NBIldZANBYSyiGa Fo2dzi 2
consenting taeferrals to specific services, or agreeing to a Family Group Conference. The mean number

of actions required was 5.5, with a range just under 4 for Local Authorities B and D to over 10 in Local
Authority F.

These are differences of style, but they cobley LJ- Ol 2y GKS LI NByidaQ NBIFOGAZY
f SGGSNE 6SNBE OSNIFAyte KFENRSNI G2 G1F1S Ay YR
frequently marked the lives of children at the edge of care proceedings.
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6.5 Delivering the lder

The letter was often sent by post, and if so the social worker would normally explain to the parents in
advance that it would be coming. However, it was not unusual for it to be hand delivered, by the social
worker, as recommended in tHgest Practic&uide(MoJ and DCSF, 2009). This was especially likely if
the parents had a learning disability, or were known to have difficulties reading. It also ensured that the
social worker knew the parents had received the letter. One social worker describechkdvad

invited the parents to separate office appointments to hand over the letters, in a case where she had
concern about their reaction to it.

CKS F2tf2gAy3 ljdz2dl GA2ya RSY2YyaidNIiGS (62 az20Alf ¢
letter, and reveal their uneasiness about its potential impact on the parents:

WL fglea 32 NRdzyRI L R2y Qi tA1S (42 aSyR GKS f
letter to them and then they get a solicitor, but in this case | went round with the,lette
RA&0dzaaSR Al gAGK GKSY FTANRGZ YR GKSy L &aSyid
Mum would understand too much, to be honest with you. So | took it round and discussed it with
KSNE 6SOlIdzasS AGQa NBIGLHSANI &OR Sk BWAN QA yA i KSi 232 MR

WX gAGK lFyeoz2Re GKFGQa 320 Fye 1AYR 2F €SINYAyY
to them. And | would have spoken to her, and said you know we are concerned because of the
concerns that are outlined ine¢hetter about this, and this is our way of supporting you. And |

mean it is our way of supporting, but it is also a way of showing that we have got a high level of

02y OSWEY ©Q

The letter is meant to be clear and impactful, to make sure the parent utatets the seriousness of

the situation and sees a lawyer. The two quotations show that the social workers both wanted to

enhance thisandsoften it, at the same time. They wanted to be sure that the parent really had

understood, but also to reduce the sgaess and to present the process as a way of supporting the

parent. This is a practical example of a standard social work dilemma: to balance care and control, and

to keep showing care even when exercising the more controlling parts of the job. The datigerthe
YSaalr3aS 3Sdia 6FiSNBR R2¢y> (KIFIG LI NByda 2yfte WKSI
the seriousness. On the other hand, a threatening approach is unlikely to bring understanding,

cooperation and lasting change. Balanced agaimet, ty the time a case has got to the edge of care
proceedings, the message needs to be unambiguous.

One local authority lawyer, who was generally sceptical about theppyeeedings process, considered
the letter not forceful enough:

WL R2y Qi WG@EMNKOoOMA& QAE22R f SGGSNI G2 0SS K2ySaiuo L
FYR L GKAY]l AdGQa 3A22R {KI §lthinktSaBbrirfgditthéme iokh8 K St LI
LI NBydad .dzi L R2y QU GKAyYy ] afthelBeradiyodlaeda Sy 2 dz3
very short time in which to improweand not only improve, but sustain that improvement. |
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R2y Qi GKAY] Al A& I Ol dgmiaybeit bdghddndzh thefnyhatdza K & L
 Ofdzk £ &8 SIASNBE ASNR2dz 0Q

This wasan unusual view. Most interviewees thought the letter was Rhitting and unambiguous but
were aware that some parents might misunderstand or misinterpret it. A local authority lawyer who was
more positive about the process commented:

W. SO dza Sking ta peepiIabolit thdir children, | think they are much, much more likely to
unknowingly misinterpret, misunderstand or miss out important pieces of information. And |

GKAY]l 6S Ffglea KI@S G2 1SSLI KK O8NBtoYdzOK 2
O2YYdzy AOF (S AYLRNIFYG AYyF2NNYIEGA2Y (G2 LI NBylGao
letter was a beautifully crafted, grammatically correct piece of writing, that people would still

y2i jdzAGS 1y26 6KFG G2 Q¥lI T FOARMIR 2 ®Qdzi L R2y Qi

Of course the letter is only a part of the process, intended to get the parents to see a lawyer and attend
the meeting. It is the meeting, the agreed plan that comes out of it, and most importantly the
subsequent work that determineéhe eventual outcome.

chdc tINByldaQ oASsa 2F UGUKS fSGGSNI

The views of parents who did not respond to the letter are unknown, but those who did found # hard

hitting, and sometimes bewildering or angering. Their reactions suggest why the letter might be
counter-productive: for example, Ricky Cooke saiditWes2 | yy 2@ Ay I L R2y Qi 4t yi
GAGK a20AFft aASNWBAOSaAQ

Even if parents had been told about the letter in advance, they were still likely to find it a shock:

WX 2y08 L AGBNIGSRI NBEEAWHSRKAXKAY | AYIZ GhK Ye 3
GKSNBE YR Al ISketeénEderiagior O1 SR YS XQ

WL ¢l a SELSOGAY3I Al o6dzi L 61ayQld SELISOGAY3I Al
I G2AR O2dNIié¢ 8 a8S6&RY (&R dzdzDNEAT AlolisE Hankn2 | KX 6 K|

Louise Hankin went on to say that the forthrightness of the letter might put some parents off:

WX AG O2dzxZ R KIFI @S 06SSYy LIKN}&aSR | oAl RtioAgt SNBy x>
DSG @2dzNJ LI2AyG F ONR&aa yz2a | aGNRy3r 6S0IdAaS a
GKFié¢ odd AG alOFNBa GKSY X @2dz 3SG RAFFSNByd N
gKEFEG NBIFIOGAZ2Y @&2dzNB Hem heywals, il @®uldhfike thém flusiratéd 2 dzf R Y

QX

2N FyaNREod | 2dz R2y Qi 1y26 K26 | LI NByidiQa 3A2Ay3
0S I o6Al0 Y2NB Gl O0FdzZ = 06SOFdzaS @2dz R2y Qi (1y2#6

responseoffap&y G ® . SOl dzaS Fff GKS& gl yid (G2 R2 Aa LINE

The risk of diluting the message, raised above, did appear to be borne out. Two mothers, from the same
FdzGK2NAGeX aFAR GKFG GKS a20AFf 62 N3taBddddK 2RNJ 0 NA S R
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Wormak f SUGSNE SKAOK O2dAf R 068 G118y o0& LINByida d2 Y
Elaine Gooding presented this as the social worker buckling to her complaints that the letter was unfair:

WL YSIy Al T3 X MBI t6fl& TRNSIZO Sy Rz Oy aidz2L) O02c
YSSiAay3daovég L KIFIPS ySOSNI YAaaSR | YSSiAy3azr S@GSN
OKAf RNBY AYCUKRARBOPRBBRINAAZ2LIISR GKSYS y2i 2yO0
GKSe KIFIR (2 Lidzi GKFd® 'yR L &aFAR (2 KSNE &2 Ke

Fye@idKAy3d tA1S GKFIG XKE& !'yR akKS alARX a,Sax Al

Sy2dzZAKXI odzi R2y Qi Llzi Ay ( Koppedyou séenl the childrénl @3Sy Qi
L K9S Ffgleda O22LISNI ISR gA0K SOSNRBO2RE ddd | f

Elaine Gooding was a mother in her 40s with five children and a long history of social work involvement.
She held strong opinions about social work intervention in herilfa and was not afraid to express

them (see also Chapter 7). Following the letter and meeting, the social worker reported some
improvement in her parenting and engagement, and the case did not go to court.

The second example shows a different aspeatideoHankin, a vulnerable young woman, portrayed the
a20AFf ¢2NJ] SNiodrallee® A KS2NRSINASE2WoS NBIF dadz2NAy3IY

WX Yeé a20Alf @g2N]J SN glFa NBIffe yAOSs L ljdzadS ¢
understanding, and she saldil Qa G KS y2NXIf fSGGSNI GKIG 32S8a 2
doy RENBGF YR Al Y2NBZ 8KS 61& yAOS YR dzyRSNEGL Y

The letters may expose misunderstandings, possibly because of earlieomisunication or ambiguity

in social worldiscussions with the parents, or because parents have not been able to accept what has

been said, however clearly. Elaine Gooding provides an example. She said that the letter used the term

Honl OO A R Sy [butthat thg’ sDadaN@oRer had y S ZESINDNJI yY S v (itd henb&dre. 1d tKid 4 Q

LI NI A Odzft F NJ OFaS AG R2Sa aSSy tA{(1Ste GKIG GKS GSNY

unhappiness with it, rather than that it never been mentioned. There were-$bagding concerns

about2 2 NJ K2YS O2yRAGAZ2YE YR KSNIFoAfAGe G2 YlFylF3aS

younger child (aged 3, with learning disabilities) burned herself on an iron. In the research interview,

Elaine said that this was orilyl & Y | dnd had beeyiliScOssed at a child protection case

conference. Nebne was suggesting that that she had done it deliberately, but the social work view was

GKS f1 01 2F adzllSNDhoarA QYA RYY i IKEQXK2YS YIRS Al W
WX gKSY L alg wiKS [ . té éNBT INJal 260 a2yt 2dgti S RO ATRISYYA
FYR L KFR Fy FNBdzYSyid ¢AGK wiKS a20AFft @2NJ] SNB
Sy2idAaz2yrtte Ayg2t OSRT &2dz ySSR (2 aArad R2éy | YR
many times you think | havead this letter? How many times do you want me to read this
f SGGSNK LG NBIRA GKS &XhiveSoodingk ¢l & 2dzad az2szx az
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cdt ¢KS LISNBRLISOGADGSA 2F LINByGaqQ I ge& SN

¢CKS (62 YIAY AaadzsSa FT2N LI NBydGaQ fdeting &lde s SNE | 02
clarity and detail of the letter.

Timing of the letter

¢tKS LINByldiaQ tlF6&8SNA GSYRSR G2 O2YLXIAYy GKFG GKS
One captured it as follows:

WhyS 2F GKS LINRO6f SYa L D3¢ndbuttidpkepdceedings Bttefday® £ | d.
before, not even a week. That client receives the letter, phones up the office, | have to then get

them to come in, see the letter, grant them funding and try and make myself available for the

meeting. Because nigyA I NB 3SG& &2 FdzZA f dzlJ Y2y (iK&a FKSFRX L
6S ANBFG X L GNB G2 32 AF L OFlys L Y2@S 2GKSNJ

LI NByid &aKz2dzZ R KIFE@S | fS631f FROA&A2NI GKSNB>X L NB

Thislawyed AR KS g2dzf R ARSIffeé fA1S mn RIFIeaQ y2GA0S 2
0S Y2NB NBFIfAAGAO FNRY (KS LINByGaQ LRAYyG 2F OASs
NI NBfe al g FyeozRe @K2 KI Rceofh&nfeetidh (8% YocarautNdity 4 Ky o
interviewees said that they tried to give adequate notice (in areas A, B and C interviewees spoke of at
fSrald (62 gabddhesdrialyWwerkitdam Sanager in Authority C said 15 working days). Our
observationsample did include cases where the lawyers received short notice of the meetings, but this
gra y24 ySOSaalNAte GKS WTldZ 6Q 2F GKS 20t I dziK

First, meetings might have to be arranged at short notice becafiige circumstances of the cagdor
example, if a baby is due soon, and there are concerns about which the authority has only recently been
informed. Meetings for unborn babies were usually planned in advance, but in the Morgan case, the
mother only tdd the midwife very late in the pregnancy that her previous child had been taken into care
and placed for adoption. The pgroceedings meeting took place in the maternity hospital. The mother,
Jenny Morgan, phoned the solicitor late the previous day thetfirm was able to send a pategal.

On the other hand, there were examples of meetings arranged at short notice that could, perhaps, have

been longer. Shereen Etherington said that she had been given the letter on a Thursday, for a meeting

the following Tuesday. This was a case where the local authority hagddomgconcerns about neglect

and intermittent parental engagement. She had advance warning of the letter, and had made some

enquiries about who would be a good solicitor to approach; but stlendt contact a solicitor until she

had received the letter. (Indeed, without the letter, the solicitor would not have been able to grant level

H £S3ALt AR®PO {KS &FAR GKIFIG akKS GStSLIK2ySR GKS &z
appointment te following day.

The second factor is that thearentshave to take the letter to a solicitor, and this can sometimes cause
delay. The authority might allow a good number of days between the letter and the meeting, but there
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could still be difficulties ithe parents did not contact a lawyer promptly, possibly because of their
fAYAGSR dzy RSNRAGFYRAY3I 2NJAylFoAtAGe G2 dHety®e GKS yS
2F Ot ASYyld 6Kz 3ISda I ROAOS F2NJ lieNBvhdae®hQiScBwiyiIa YSS
0KAA& a2 8iIv EqQdly, & doudfo# secause the parents find it hard to identify a solicitor to act for

them.

The two examples above, Morgan and Etherington, show that some private solicitors were able and

willing to respond very quickly and flexibly. Other interviewees complained of having to try several firms

before they found one to advise them. Ricky Cooke said he and his girlfriend had been to five solicitors

before the one who represented them. Sally Fry shillsad to find a new solicitor because her old one

gl a FOGAYy3a FT2N) GKS OKAfRQa FFEOKSNE YR Al 61 3&8 KI N
Y gK2tS LI3AS 2F GKSYX YR L SYRSR dzlJ LlzidAy3a GKS
[0SOl dziS8 G(KSe& SAGKSNI aSSYSR NHzZRS 2NJ dzy2NHI yAaSR |
It should be noted that it was the policy of the Legal Services Commission to reduce the number of

A2t A0AG2NEQ FANNA GAGK | O2y(iNXOG (2 LiNRd&d RS f S3t
W RGAOS RSASNILIAQ Ay LI NIlLaw Sodietyiv Ke§al Seevideg Gombnissioh | ¢ { 2 O
[2010] EWHC 2550; Masson 2011).

If the parents found a solicitor who could not attend the set meeting local authorities were usually
willing to reshedule it. A quarter of meeting were rescheduled to a later date, see below, section 8.5.

Content and clarity of the letter

¢tKS O02YYSyida FNBY LINByidaQ tFrgeSNaR SOK2 (Kz2asS 27
there is a tricky balance® be struck between making the letter readalgshort enough and readily
comprehensible for parents and having sufficient detail to be clear about the concerns and give useful
information to the lawyer.

t I NByGdaqQ 1 g&SNRE Sy RSaRoutir letiets:fob exdipla, thit ey Qve¥dX2 Y Y Sy

LINSGGe 3F22RX aSOiGAy3a 2dzi Ay NBIFf RSOFSODWKE G GKS
322R AY UKSAYRAVKEREY OSNE Of SINWY ¢KSe& KI @Fdd®H F2¢ ¢
Se)yWX Fftf ljdzZAdS 3A22R y2NXItffer (GKS& RAS2mhd¥Xt 2dzi
LISNFSOGfe Of SINJSs) OSNE aAavyLie fFAR 2dziQ

Even so, doubts emerged; for example, the last of those lawyers, S5, went on to question whether

letters actually conveyed the degree of seriousness in a way the parents could understand; and whether

they were really clear enough for parents with learning disabilities. Another lawyer was notably

sceptical:
WL R2YyQl YSIyYy GKARSXFI ¥y¥¥aAgXeL AR LI &@zy R&ES al Y
f SGGSNI GKIF0Qa Y2NB GKIFYy Foz2dzi + LI IS YR | KIf§
YdzYo SN 2F RAFTFAOMzZ 6AS&as GKS (GeéeLiSa 2F FRaRdF TAOdz i
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incorrect assumption to think that someone when faced with a letter that categorizesqwhat
say, 4 or 5 pages of concerns plus a list of expectations [will be able to regjitondl] have

FoazfdziSte y2 AYLI Ol ¢ KI (thaetBogeSotEerny itayedeen G | f €
SELINBaaSR woSTF2NBe X odzi AG B & y2 NBazyl yoSs

The dilemmaakdr NBYy (a4 Q & 2t A i©dbduilNgact telzudJulNifoingition. ¥VAilst too much
detail might detract from the former, it was geradly valuable for them. Although one (S2) said that she
did not want too much information beforehand because she did not have time to read it all properly
anyway, this was an atypical view. Others spoke of contacting the local authority solicitor #®r mor
information if there were time to do so.

Key points

1 Letters usually followed the standard guidelines, but there was variation in the attachments
notably, how much detail here was about the causes of concern and previous input from the
local authority, and whether or not a draft agreement was enclosed (and if so, how detailed it
was).

1 There are difficult balances to be struck in writing the letter. It needs to be clear and
comprehensible, and also to contain sufficient information to explain the comteand the
proposals. It needs to make an impact, to ensure the parents are aware of the seriousness of
the situation, whilst not alienating them further or making them think it is not worth
attending the meeting.

9 There are also challenges for social waakactice in delivering and discussing the letter with
the parents. It may be necessary to go over the letter with the parents (even read it out to
them), to explain it and encourage them to engage. These are important tasks, but social
workers have to be anscious not to dilute the messages in the letter.

1 Timing is a crucial issue. It is important to avoid delay between the decision to enter the pre
proceedings process and sending out the letter; and also to give sufficient notice of the
meeting. Sometines short notice was unavoidable, and sometimes parents did not take the
letter to the solicitor until very near to the meeting.
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Chapter 7

Findings4: The process in practicethe meeting
7.1Introduction

The first section of this chapter gives averview of the meetingdrawing on both the local authority

FAESa YR NBaSIFNOKSNEQ 2 oTasseklnd fakdlgrasthedifferént waayls Y LI S 2
of using the meetingen the basis of thosebservationsThe sections following considéhe role of the

LI NByiQa f168SNE FyR GKSy GKIFIG 2F GKS f20Fft | dzil K2
guestion of how much room there is for negotiatiaithin the preproceedings procesdt next

considers the use of review meetings, ahdn the participation and representation of children and

young people. It concludes by summarising the views of the parents and their lawyers (local authority
perspectives were discussed in Chapter 5).

Throughout, the chapteintegratesdiscussion of th cases and what happened in the meetings, with
quotations fromthe interviews withLJr NBy G & = LI NBy ( & Q ménhgérs, Sriddocal & 2 OA | f
authority lawyers. This gives a wide and complex range of views about the meetings, but three key

themes emege. First, the variety of purposes for which meetings are used; second, the tensions

between the possibilities for negotiation and compromise, set against histories of limited parental
engagement and the local authgr@wish to set out clear expectationand third, thecomplexrole of

0 KS LJ NGB yinrép@seriitrg théir8lNdts but also, very often, advising them to comply with the
f20Ft FdzZiK2NAGE@Qa LINRLRAI T &

7.2 Overview

Out of 120 cases in the file survey where the-preceedings process hdmben initiated, there were

103 cases (86%) where there was some file information which made it clear thappagmeedings

meeting had taken place. In 14 cases the local authority started care proceedings without a meeting, 10
of these cases related to mebabies. In 7 of the 14 cases a letter had been sent and in 7 the plan to hold
a meeting had been overtaken by events; 4 of these cases involved emergency action to remove the
child and in another, the mother was sectioned under the Mental Health Act.

Intwo cases it appeared that a decision was made not to continue th@meeedings process

following a meeting between the social work team and parents who were not legally represetiied
NE&aSHNOKSNE RAR yLINE OSSR AN acauyeSifese WaSH0ENRIgINSuUggest

that they differed from other meetings the social worker would have had with the parent. The local
authority files contained minutes of pigroceedings meetings in 78 cases; these gave an account of the
attendance, whahad been discussed, particularly points of agreement or disagreement and
arrangements for further meetings or reviews. In other cases there were notes referring te a pre

proceedings meetingut no details of what had taken place were held on the legal file
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As for the observationshe researcherattended 36 meetings on 33 cases across the six authorities,
between September 2010 and January 2012. (There were separate meetings with the mother and father
in one case, and in two the researcher attended thidal meeting and then a review.) There were 27

initial meetings, and 9 reviewsee table 7.1

Table7.1: Preproceedings meetings in the 6 local authorities

A B C D E F Total
N PPP 28 21 15 25 18 13 120
N PPM 26 13 14 22 17 13 103
% meeting 92.3% 61.9% 93.3% 88% 94.4% 100% 85.8%
Review PPM 2 6 0 6 5 0 19
2" Review 1 2 0 0 2 0 5
PPM
Total sample 37 34 34 44 40 18 207
Observed 4 5 6 4 4 4 27
PPMs: Initials
Reviews 4 0 0 2 2 1 9

33 cases

Local authority B appeared to have more difficulty atding meetings (only 13 in 21 cases that entered

the process), but the reasons for this were not clear. It did make substantial use of letters of intent, but
not as much as Area A. Parents may have found it more difficult to obtain legal advice thésausRdv
pre-proceedings meetings are not mentioned in BeidancgDCSF 2008) but these were held in 18%

2T OFasSa Ay GKS 7FAf Sprecéedingk ndedtings weveXollavedioy drévieve F . Q&
meeting, although it had none in the observed sampi did not appear to be the practice to hold

reviews in Area C. There were no reviews in the file sample in Area F, but there was one in the observed
sample. Review meetings are discussed further in section 7.7.

Attendance

The number of people attendingre-proceedings meetings in the file sample ranged from 3 to 10 with
an average of just over 6 and a mode of 7; 40% of meetings had 7 or more people. The size of the
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observed meetings was similar, also with a mode of 7. Chart 7.1 shows the attendatiee=dample of
78 meetings where this was known.

Mothers were both more likely to be invited to meetings and to attend them; 85% of mothers who were
invited attended a meeting compared with only 59% of fathers. (Less involvement by fathks is
reflectedin the LSC data, which showed that tiyords of clients for level 2 funding were mothers and

one third were fatherg.Where fathers attended, the mother was usually present as well; both parents
attended in 43% of the sample of 78 cases. In 2 casesaaadepneeting was held with the father. In

the observation sample the mother attended all but 3 of the 36 meetings. Two of these were specifically
arranged for the fathers. In the other, Danielle Quirk texted her solicitor (who was already at the
meeting)to say she would not be coming because she thought there was no point, the local authority
had already decided to take her child into care (which was true, the process was being used to notify her
2T GKS | dziK2NRGEQa Ay (S yeints @tghded B 100fithe NiserieiNEe&iBgS.RA v 3 &
Separate meetings for fathers were offered but not taken up in six cases (Hernandez, Meloy, Neale,
Oldfield, Verney and Yardley). There was a separate meeting for Peter, in the Imlach case. Joint
meetings coud be problematic if they were not carefully managed, as in the cases of Rodgers and

Upton.

Chart7.1 Attendance at preproceedings meetings in file sample (per cent)
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Based on records of 78 meetings

Lawyers were present at the majority of the meetings thcal authority was represented in 84% of

cases, the mother in 74% of cases and the father 37%. In the sample of 78 cases there was at least one
lawyer present in 94% of cases, lawyers for the mother and the local authority in 73% of cases and for
both parents and the local authority in 29% of cases. Parents generally had separate lawyers, or one
parent was unrepresented; the Drurys (in the observation sample) were the only parents to be jointly
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represented. This fits with the earlier finding (PearceleR@11) that lawyers were concerned about
potential conflict of interest between parents in child protection cases and unwilling to represent both
parents because of this.

There were 9 (12%) cases where the local authority lawyer was the only lawyediatie TheBest

Practice Guidé a2 W | YR 5/ {C Hnndd adrdisSasz WLFT GKS LI NByida

fll 68SN) aK2dzAZ R +fa2 G0GSYR®Q O0LI N} HdPpdoOP LG R2SaA

withdraw if the parents areunre®@a Sy 4§ SR o6dzi G2 NBYIFAYy O2dz R | LILISI N
and, if so, would be contrary to the Solicitors Regulation Auth@agle of Condu¢SRA 2011; Law

Society 2013). Indeed, it was usual for the local authority lawyer to withdraw where tsasene not

represented. This also occurred in two of the observed cases. In another, Yardley, the local authority

lawyer remained despite the parent being unrepresented.

Lawyers for two parents in the file sample attended without their clients; and Dahi& v dzA NJ Qa a2 €
attended the meeting alone when she did not arrive. Contrary to concerns expressed elsewhere
OWSaaAYly SG fod wnndpv Yz2ald oom 2dzi 2F o Fftyvyzal
meetings were qualified solicitors. Théhers were 6 paralegals, 1 legal executive and 1 trainee solicitor.

Local authorities were usually represented by lawyers, but there was one meeting where it was a

paralegal and another where it was a legal execuByethe end of the study resource @iraints had

led one authority to allocate this work to paralegals.

CeLAOlItftesr GKS t20Ff FdziK2NAGE 2dziydzyo SNBR GKS LI
parents outnumber the local authority). The local authority was generally represegtachianager,

the social worker and the solicitor, but they might have two managers (e.g. a team manager and a more
senior manager), and/or two social workers (a departing one and a new one; or one for each parent; or
an adult care social worker for the nfwr and a child care social worker for the child). Additional local
authority or health service personnel were present in 28% of the 78 file sample cases, 26 mare staff
total. By comparison in 15% of cases there were 18 further friends or relativbe atdetings. In nine

of the observed meetings, there was an administrator to take minutes. Five of these were in one local
authority, where it was the standard procedure, and four in another (half of the meetings attended in
that area). In the other fourwthorities, where there was never an administrator to take notes, this task
was often left to the local authority lawyer. Four grandparents and three interpreters also attended
observed meetings.

Location and duration

Most of the meetings recorded inthaff S aiddzReé KFR Gl 1Sy LXFOS Ay OKAfI
LX F OS Ay LINByidiaQ tFrgeSNBQ 2FFAOSa yR (GKS NBYlIAY
Local authority staff expressed two major concerns about the location of meetmgtadk of

I @ AflloAfAGE 2F adaAidloftS NR2Ya FyR GKS 101 2F &8s
three of the observed meetings (Meloy, Rodgers and Upton/Watkins) and the lack of space appeared to

make the meeting more difficult for MRandle, who became agitated and distressed.
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The duration of the observed meetings varied from 15 minutes (a review not attended by lawyers) to 2
hours 25 minutes. The shortest initial meeting was 25 minutes, which was meeting where the local
authority hal decided that they would definitely be starting care proceedings. Fhtesters of the
meetings lasted 45 minutes or less. Only five went over 1.5 hours, four of which were in Authority C,
which had a distinctive approach; all allegations or concerng wensidered in turn and parents were
expected to respond to each one.

7.3Ways of using the meeting

The ways that prgoroceedings meetings were used could be grouped into four main categories: to
agreecare arrangementgnotably for care by members of tlextended family, but also.20
accommodation); tagreeassessmentotably parenting assessments, but also specialist mental
health or learning disability assessments, assessments of other relatives, or of the situation more
generally; to reinforce thechild protection planandto inform parents that proceedings would be

brought and discuss the plans ahead of the first hearihgse are broad categories and in practice

there might well be overlap between thegifor example, a parenting assessment ntigh a central
requirement of the child protection plan, as was the case in four of the five cases from Area C. Also, the
purpose of the meetings might change as the circumstances of the case ahfmigexample, the initial
meeting might be called to neforce the child protection plan, but a later (review) meeting Imilge
usedtoinformtheparet a0 2F G KS | dzii K2 N& (i & Q as inithe B&l¢ncdse y i 2

Table7.2: Primary purpose ofneetings inobserved cases by local authority

A B C D E F Total

Agree care 3 1 0 1 1 0 6
arrangements

Agree 2 2 0 0 0 2 6
assessments

Reinforce cp plan 0 2 5 4 3 3 17
Notify of 1 0 0 1 2 0 4
proceedings

Total 6 5 5 6 6 5 33
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In this section, the cases are categorised according to the primary puogbdiseinitial meeting Table

7.2 (above)gives an overview of the usage in each local authority, by showing the frequency of the
primary purposes. Examples of the different ways of using the meeting, based on the observations and
interviews, are given bew.

1. Agree care arrangements

There were six cases in the observed sample that fell into this category. These are Adcock, Charlery,
Cooke, Fry, Oldfield and Tutt.

In four of the cases, the aim was to make arrangements for the care of an unborn orlmawlaby,

and there was one other (Oldfield) involving an 8 month old. Three cases involve the mother and baby
staying with the maternal grandmother, with the latter taking on the main caring role for the child
(Cooke, Oldfield and Fry). The Cooke caskebdown and went into care proceedings, but the other

two were still continuing as family placements at our fologrenquiry.

In the Adcock case, the local authority asked the mother to agree to s.20 accommodation for the baby
while fuller assessments we undertaken. In the event, she did not agree and the baby went home to
live with her. The case was subsequently taken out of theppoeeedings process and was closed to

/| KAt RNBy Qa { S NDenddif/aln thelcase alARLith T&tf tHe Bdatrmrity insisted that she
agree to a mother and baby foster placement, but the baby washstith.

¢tKS aAEGK OF&aS Ay (GKAa OFGS3A2NBX / KIFINISNESZ 61 &
agreement to a s.20 foster placement for heryigar old daughter. The plan was to work towards
rehabilitation home, and to assess an aunt as a possible alternative carer; but at ourdpliemquiry, a

year later, Belinda was still accommodated in foster care.

Tone of meetings

The tone of the meetingin this category tended to be positive and encouraging, in particular for the
young mothers who were staying with their mothers. The Cookes were reassured that the local
authority was not thinking of starting care proceedings. Nikki Oldfield, who wgsldnjears old

herself, was told that the local authority was not criticising her care of the baby, but wanting to help her,
and allow her to have more of an agepropriate life. The social worker told Sally Fry that she had seen
a change in her since thmby was born, that she was cooperating more, and assured her that the staff
working with her all wanted her to succeed.

Case examples: Cooke and Fry

Further details about these two cases reveal some of the tensions beneath the surface in the meetings,
which were also noted in observations by Broadhurst et al. (2011). They show how fragile and fraught

the relationships can sometimes be between the different partigsKk A f RNBSy Qa { SNBWAOSazx

other relatives. They show the risks involved in fapliacements, and how much resentment and
confusion can sometimes lie behind apparent agreements.
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Holly Cooke was a young mother, just 17, and there were concerns about her mental health, and about
the volatility of her relationship with the father of thenborn baby, Ricky, who was also 17. The plan at
the initial preproceedings meeting, held when Holly was six months pregnant, was that there should be
a viability assessment to see if Holly and the baby could go to live with her mother, Tracy. Thedbserve
meeting, a review, was held two months later. At that stage things were going well. When interviewed
after the review meeting, the social worker said:

WL 3JdzSaa 6KIFG ¢S 6FLyGSR G2 GNB YR R2 G2RIé&X ¢
mettoimM GAF S OF NS LINRPOSSRAYy3Ia FTNRBY O0ANIKY &, 2dz |
continue to do that and it informs the progress of the plan, the risk of harm to the unborn child is

NBRdAzOSRé¢ X GKS FlYAf& K2YS A tourpeardaahd IdavéSroe A YY I O
aSSy X | LISNE2Y 2F adzyrda | 3S LISHII NBE F2NJ I ol o

The social worker was new to the case, and said she was still trying to build a relationship of trust with

the family. She did not think that the pasoncerns were especially serious, and current levels of

cooperation were good. She wondered whether the case could have been dealt with without going into

the pre-proceedings process, but concluded thatJNP 6 6 f @ (G KA & Aa (KwWth al FSai
GKS 0SYySTAlU 2F KAYRAAIKEG GKS az20AFlf 62N)] SNRa OASys
what other outcome the meeting could have hadfter all, the parents were cooperating at the time

and the home was in such good condition.

Howevae, the research interviews with the parents give a rather different picture, showing how much
NEaASyldYSyild (KSe KIR lo2dzi / KAt RNByQa {SNBAOSaAaQ Ay
Holly and Tracy together, straight after the meeting. Both ptselenied that there was any need for

social work intervention. Holly said they hddy” 2 tlIALBh2 &n@ Ricky were volatile and immature,

FYR AY KSNJ @ASs |/ KAt RNBYyQa dsBeNzditi® Sriy thitg theyya@ & R2 Yy S
given herwasl I K S I. $he ek Koy critical of the previous social worker, the one who had told

her the case would be going intothe kN2 OSSRA Yy 3a LINRPOS&dad wAaOle &l AR i
concernswerél I f 2 | R . Both sditthatdhkysh&l®een wied about the meeting, but were

pleased now they had been told that they would be able to take the baby home.

Tracy complained of beirlg (i I NJbySsocglRs€vices and expressed confusion about the expectations

of her (for example, should she be whhby all the time, or allow Holly to take him/her out at times?).

She had asked about this in the meeting, and the team manager (chairing the meeting) said they needed
more information before they could say. Tracy portrayed this as not being given enstagyver. She

was confused about the different purposes of the different meetings that she had been to, and what

had been said when and where. She complaine##af2 Y I y&. YSSGAy3aQ

The baby was a boy, Toby. The placement with Tracy broke down aftenémihs. Holly and Toby

then went to a supported lodgings placement, which broke down quickly, and then a mother and baby
foster placement (s.20), which broke down after two months. They then returned to Tracy. Another pre
proceedings meeting was held dti$ point. Things broke again down within a few weeks. The local
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authority started care proceedings, and got an interim care order almost exactly a year after the initial
pre-proceedings meeting. Toby, then aged just over nine months, was placed indastesnd the local
FdziK2NAGeQa LI LY é6la F2NI I R2LIGAZ2Y D / I NB LINROSSRAY
months after the initial preproceedings meeting) by which point Tracy had put herself forward to be

assessed as a carer for Toby.

TheCNE OF aS &aGFreSR 2dzi 2F OFNB LINPOSSRAy3Iazr odzi (K¢
dzy RSNXI @Ay3 NBaSyidySyid G GdKS Ay@2ft dSYSyid 2F KSNJ 2
f2y3 KAaG2NE 2F RNHzZ2 | RRA Ohildwed 6 Her hofh®, wkd nBw HIA A O3Sy Q K
special guardianship orders for them. There had never been care proceedings on the older children.

Sally had become pregnant again, but was also going through a residential drug treatment programme.

The plan was that sheould leave the programme to have the baby and care for him/her at her
Y20KSNDRD&a K2YS F2NJ 0KS FANRG F2dz2NJ 6SS1asx FyR GKSy
baby with her mother. This plan had been agreed in a meeting at the hospital, andliaccto Sally the
pre-proceedings meeting did not do anything more than confirm what had already been agreed. Ten

months later, the baby was still with the grandmother, and the local authority was planning to support

her in a special guardianship apptioa.

Sally came across in the meeting as compliant with the proposed plan, and the team manager who
OKI ANBR Al PSitvONRiDGR {A K S thahBafydzWK

WX aSSYSR (2 6S 1ljdzA (S Sy3lF3aSRI | dzhefie$hingsy (dzyS X
GSNB |G Ay GKS LINPOSaa X ¢KSNB gl a OOSLIilyOSs
FNRY GKS RSLINIYSyi(> odzi GKSNB ¢la faz 0ly26
SWM9

Ly {Fffe&Qa AyhaHokidd epubhafpRenSheg SayEnat ier mother had (in her view)
SEOf dzZRSR KSNJ FNRY (KS OFNB 2F KSNI 2f RSNJ OKAf RNBy =z
the arrangements for her new baby:

WX a2YS GKAy3Ia L R2y Qi | 3INBS, bacausin thedrist | haveF S St L
a2NIL 2F alFAR L R2yQd FAINBS gAGK az2YSIiKAy3a I yR
O2dzNIié¢ = &2 y2¢ L {(1SSLI Ye Y2dzircalfjrsa Si Fo62dzi (KA

There was one point in the meeting where Sallyeastor a few moments to speak privately with her

solicitor. From the interviews it appeared that she had previously spoken to her lawyer about her
unhappiness with the requirements for her mother to supervise all her contact with the new baby, and
intendedto raise her objections in the meeting. The short break was to tell the lawyer that she had

OKI yadSR KSNJ YAYRY YR ¢g2dZA R 32 |f2y3 gA0GK (GKS LXK I
meeting. She was a qualified solicitor but new to child carekyand this was the first prproceedings

meeting she had attended.)
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2. Agree assessments

There were six cases that fell into this category: Barber, Drury, Hankin, Hernandez, Verney and Yardley.

It was also an important feature of many other cases, notalliere the primary purpose was to

reinforce the child protection plan. It was especially prominent in four of the five cases from Area C: but

in those cases assessment was only one part of a wider package of requirements intended to bring
aboutimprovedp NBYy Ay 3 FyR &2 GKSe& FAG o0SOGGSNIAydG2 (GKS

The mothers in the Barber, Drury and Hankin cases all had learning difficulties and had children living
elsewhere, Colette Drury and Louise Hankin following recent care proceedingsuiMsabd Ms Hankin
were both pregnant. Debbie Barber had a one month old baby, who was in s.20 foster care. She had
recently moved into the authority, and they had limited knowledge about the background. In these
three cases the authority wanted new or updd assessments to see if the mothers could care for their
babies.

In the Hernandez case, the local authority wanted a specialist assessment of the implications for the

OKAft RNBY AF GKS FI G4KSNJ NBdz2NYy SR K 2eXudlmbudeyindihg S f A I K
Y2UGKSNRa O2yldAydzAiy3d NBFdzalt G2 | O0O0OSLIW GKAad Ly GK
FOOARSYy Gl t Aye2dz2NE G2 'y my Y2yi4K 2fR 0602@8d 2A0K @K
grandparents while further invegiations and a parenting assessment took place. In the Yardley case,

the meeting was about a 12 year old boy who had been accused of sexual assault of a younger girl. The

boy lived with his father, and the meeting was with his mother, to inform her of wiaet happening

and ask her permission for access to psychological reports on her son that had been done while he lived

with her.

The primary aim of the meetings in these cases was not to improve parental care, but to find out more

before makingaplanfdi KS OKAf RQa FdzidzNE OF NBd® ¢KS LI NBydoaov
FI N OSNHzZNES +SNYySeoT 2NJ GKSNBE 6SNB AAIYATFAOLY G 3l
filled before a plan could be made (Barber, Hankin, Yardley); or tistaese was so ingrained that

R2AYy3 WY2NB 2F (GKS &l YSQ ¢l a dzytAajisSte G2 F OKAS@GS
(Hernandez).

Case examples: Verney and Hernandez

At the time of the preproceedings meeting, the Verney family was complfitly but investigations

AyiG2 GKS OKAftRQA AyedNASa 6SNB atAftf dzyRSNBl & Ly
worker had reassured them that things were going well and it was likely the boy would soon be able to

go back to his mothefThe investigations concluded that the injuries had been caused by the father

(who was no longer having any contact with the mother or his son), and the mother had not realised the

extent and significance of them at the time. The boy went home to hehimvibur months, with on

going support from the grandparents.
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The research interviews with the Verney family reveal notably different attitudes from the Cooke family,
RA&A0dzaaSR SINIASNY b2 AYyGSNYyFt GSyaAa zyids sheNB | LILI
mother was a rather vulnerable young woman with limited abilities to understand and retain what was

said to her in the meeting, but she appeared to be glad of the support from her parents and did not
@G2A0S Fye NBaAaSYldGYS¢YKHSI BENIKRBYI NBY fayBOOBBINRBR GKI G
right to take the action they did, and complied fully with the requirements about supporting their

daughter and supervising contact.

In stark contrast, the Hernandez case shows a mother who waggmgganly with extreme reluctance,

G2 GKS YAYAYdzY RSINBS:T YR K2 RAR y20 I O0SLIi GKS
husband might pose to her children. The case had been going for nearly three years, although mostly in
another authority. Ithad been transferred about six months before, because the family moved. There

had been a previous pxeroceedings meeting in the other authority, where the mother had been

represented by the same solicitor. The lawyer played an active role in the obsaeetihg, trying to

Of FNATe GKS f20Ff FdziK2NAG&Qa NBIAdANBYSydad ¢KS N
/| KAt RNByQa {SNBAOSay akKS (K2dzaAKG GKSNB gl a y2a4KAY
would be theW K I LILIAASYE (i) KRBhiBshef hadh&Hing more to do with them. A year after the

meeting, the assessment had not been done and there had been little progress in the case.

3. Reinforce child protection plan

Although nearly all the cases in the observed sample werehild protection plans, the feature that

distinguished the ones in this category is that the local authority entered thg@meeedings process to

WA GSL) dzL)Q GKS aSNR2dzaySaa 2F GKSANI O2yOSNyd G2 @K
in the plan to improve their parenting and engage more actively and reliably with the social worker and

other services.

This is a broad aim, making this the largest category, with 17 cases. Whilst they shared the general aim,

there are differences betwey G KSY RSLISYRAYy3 2y GKS FlLYAf&Qa OAND
that the local authority wished to reinforce. The differences can be characterised along two key

dimensions. The first is whether the primary concern was to bring about a generahiampent in

parenting (typically, to address a range of issues associated with child neglect, such as poor home

conditions, poor diet and hygiene, lack of stimulation for the children, lack of parental control) or

whether it was focused more onaspecifdp 6 f SYX | yR GKS gte& GKAA AYLI OG:
provide safe and consistent care (notably, domestic violence, and drug or alcohol misuse).

The second dimension is whether the concerns were-kiagding and welknown, or more recent

andlorsi Aft dzy OSNIIAy® {AE 2F (G(KS Ol 4Sakdoywntdi KS WNBOSYy
OKAf RNBy Qa &S N@oceedngs pio&eFsathided, buktise readddior putting them in this

group is uncertainty about the implications of past concdorghe parenting childremow.

Locating each of the cases according to these two dimensions gives the following working model for
grouping the 17 cases:
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Improve parenting generally Address specific issue
Recent/uncertain | Kanu, Whitely/Wheldon, Smith Imlach, Khan, Kowalski, Mahmood,
Meloy, Neale
Longstanding Etherington, Gooding, Sadler, Longhurst, Merritt, Rodgers, Upton
Vaughan

¢KS WISYSNIf AYLNRGSYSyiw OFraSa AyOf dzRS O2yOSNYya
underlying causes, iu 0 KS WALISOATFTAO AaadsSQ OFasSa KIF@S I+ YdzOK
Kowalski, the issue was natcidental injury and the parents not accepting the reasons for the

Fdzi K2NAR G2 Qa AYUGSNBSYylGAz2yd® Ly LY rQtkeprinzaly oMcera RY a S
was about the impact of domestic violence; in Longhust, emotional abuse; in Upton, drug misuse.

As for the recent/uncertain cases, there were three where the parents had been in care themselves
(Kanu, Whitely/Wheldon, Imlach), btiteir own parenting abilities were still uncertain. For Meloy,
Neale and Smith recent changes in circumstances meant that there was now a new degree of
uncertainty, but also an opportunity for things to be different. (In Meloy and Neale, both mothers had
separated from their violent partners, and in Smith the young mother had moved to live with her
father).

Ly FAOS OFrasSa Ay GKS WwWfz2y3a adFyRAY3IQ 3INR dzLZ LINBS DA
Etherington, Gooding, Rodgers, Sadler and Uptothdratter three, children had been placed
elsewhere by agreement or following proceedings.

Difficult meetings: disagreements and parental resistance

DA@SY (GKFG GKS YSSGAy3aa Ay GKAa WaiaSL dz OF G6S32N.
of view) the parents had not responded satisfactorily to child protection plans, high levels of

disagreement and resistance from parents might be expected. (If parents were likely to cooperate, they

would have done so before now). ThisturnsouttobeGe 8 S® t  NByda YAIKG NBAAAC
GASG AYy | ydzYoSNI 2F glLead ¢KSe& YAIKG RSye 2NJ OKI €
GKFG GKS t20Ff | dzik2NAGeQa O2yOSNya I NB SEIF33ISNI G
undear; or complain that they have not been given sufficient help in the past. Even if the parents sign

the agreement, they do so reluctantly, feeling they have no real choice.

¢KS Y26l ftalAr OFr&asS A& |y SEI YLX S asFandu§iggdoh y 3 (G KS 2
R2gy LI & GKSY®d ¢KS f20Ff -acthlektal iNiiry) Becadse @ BrokéhSestl, 4| a
bruisingandanadui AT SR 60AGS YIFIN]J ® ¢KS Y2GKSNJ FyR 3INIYyRY2(
broken, said the bruising happen&den the child played in the park, and that the bite could have been

done by a child. The local authority solicitor read out the report of the medical examination recording

decay and broken teeth, and a bite mark caused by an adult or older child. Ewuh lamd
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Whitley/Wheldon cases, discussed below, are other examples of the parents challenging the local
I dzi K2NAGéQa NBO2NR 2F S@Syda YR AYGSNLINBOGFGA2Yy 2

Case examples: Etherington and Gooding

These two longstanding cases are examplef parents resisting by questioning the details of the
LINPLI2EASR FANBSYSyiliod LYy 9GKSNAy3Iil2y (GKS t20Ft | dziK
unsuitable visitors to the home, and the parents not being able to deal with noisy disturbances outside

their home. The local authority wanted any visitors to be petisecked first, and the mother, Shereen,

raised problemg what if her sister wanted to visifPhe team manager, chairing the meeting, asked if

she could discuss it with her sister beforehaadd Shereen raised another objecticdg K & AT &AKS
O02YSa | NRdzy R T AdNGr the disuzbdnddioatSde @ek fiath Shé¢e@n pointed out that the

young people involved were residents in the block, so she could not stop them being on thesstairca

and if she did try to move them on, all she would get is insults.

The Gooding case is similar in the way that the mother, Elaine, pushed the local authority to be clearer
about what they were asking her to do and what the implications might be i€shld not (as opposed

to wouldnot). In her case, one of the proposals was that she should try to get her older son, aged 19, to
receive mental health support. Elaine said that she could not force him. The team manager offered to
change the wording, that ghshould have a conversation with him about it. Elaine then asked what
would happen if he still refused. The answer was that the local authority would require him to leave the
flat, because of the impact his behaviour was having on the younger childraim, &dgine came back to
press for further clarification, on how the local authority would do that. The team manager said they
would try to help him find alternative accommodation.

Ly &adzyYYFNEBX GKS (62 Y20GKSNAB AY icaskeetifys add quiC&kdo o SNB W
spot loopholes, raise objections and pursue points to the limits. From the social work point of view, this

could be seen as uncooperative, although in the research interview the social worker for the Etherington
family said thashe was glad Shereen had raised her objections; and at least she had agreed in the end.
However, six months after the meeting local authority decided that insufficient changes were being

made and applied for interim supervision orders on the children.

Of@dzNE ST G(GKS LI NByida INB tA1Ste (2 KIFIZBS I RATFTFSNBY
Gooding said in the research interviehX &2 OAF f aASNIBAOSa IINB Y2NB:I 4, 2dz
aK2dz R 6S R2Ay3 GKI G érsy R 2&d2 dp yaRKe2dz N yiCER &1 KR 2/A Y05 A
complained about how long it took them to arrange the services they said they would:
WX GKS GAYS Al GF18&8 F2NJGKSY (G2 R2 &a2YSiGKAy3:s
maybe the way theyworkd f 2 6f @ ® L R2Yy Qi (y263 odzi &2dz 32 (:
aleéasz a¢KAA Aa 3F2Ay3a G2 06S R2yS¢ IyR Y2yikKa fI
G2 Ke KrFha Ad G11Sy GKSy a2 t2y3aKé L 2dzaid R2yQi
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Elaine said that she did not trusocial workers and saw them as busybodjésit she recognised that

they had the power to remove her children, and therefore she had to do what they said. Her lawyer

advised her not to sign the agreement in the meeting, but take time reflect on it befaralid. The

approach may have paid off, because a year later the children were still at home, and no proceedings

KFR 0SSy aiGlFNISR® 9flAySQa 6 NAySaa RAR y2i 2@3SNP
but helped her nail down an agreementathshe was able to keep.

Difficult meetings: history and detall

¢tKS 20t FdzikK2NARG&@&Qa FAY G2 YIS GKS LI NByida dzyR
GKSAaS WwailsSL) dzl)Q YSSUiAy3Ia QRAzVRSO 6 A NEBMES RQONR G & QS §
prescribing a long list of things to do. Two cases illustrate the tendency, Whitely/Wheldon and ¢mlach

YR aK2g¢g G(GKS LI NByiGa NBaradAyad OKAfRNByQa aSNWBAOS
different local authorities and there ardfterences in the way the meetings were conducted, but both

show how they can become very contentious, with strong disagreements about the significance of past

events and the details of the plan.

Both the cases involve young parents with their first ghildo was about 1 year old. In

2 KAGStek2KStR2y (GKS AyAGAFET YSSGAy3a 6 a |
LI NByidiaQ ALISOATAO NBI|jdsS&aGsE FRRAYy3I G2 GKSA
thought it may have hidered their full engagement.

Case example: Whitely/Wheldon

In this case, the parents, Stacey and Dan, attended the same meeting, with separate lawyers. It started

with them being given the proposed agreement, which was a very long list of requiremeats. T

meeting lasted 30 minutes, all of which was spent going through the list, with the team manager, who

was chairing it, explaining and reiterating the requirements. These included working with the social

worker, attending a mother and toddler group, thkild to be supervised at all times, keeping the house

clean and tidy with no food, plates or cutlery on the floor, no plastic bags or rubbish in the living room,

the bath to be emptied after use, no smoking in the house, and eating lots of green vegelaesds

GKS SyRz {iIQ0SeQa tFrg&SNJI ol GNIAYySS a2tA0A02NDL | &
LI NByida yR GKSANI fFg@8SNB ¢Syl 2dziaARS>T (23S3GKSNW
changes, including that the parents akbowed to smoke in their flat as long as they did it in the kitchen

with the window open. These were agreed.

Ly G4KS NBAaASEFNODK AYGSNBASss (GKS LI NBydGa alrAR GKIF G

they were determined to take theirhild. They had appreciated their first social worker, who had helped

them move into their flat, but did not like the senior social worker who had taken over their case. Stacey

had not been happy about the detail of the proposed agreement and the sorirajghn it. She said X

Al ¢l a vY2adte Fo2dzi KAY o5Fye ISGGAYy3a YSRAOFE | LILJ

GKA& adzllll2aSR 2 06S | 02y (i NI \@hen dskedatimit the féeting,F 6 & =y 2

Dansaid!L i 2dza8e FHEENS A St i K2dzad GNBAYy3I (2 RAIT GKSANI
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Case example: Imlach

In the Imlach case, the parents (Estelle and Peter) had separate long meetings each lasting over two
hours. The chair of the meeting went through a long list of concernstaheir history and previous
conduct, requiring them to say whether or not they accepted each item on the list. The amount of time
spent going through the list of concerns left relatively little time to clarify and explain the requirements.

InEste6 Qa YSSGAy3as KSNIJ a2f AOAG2NI AYGSNWBSYSR 4 (G4KS o
proposed agreement with Estelle, she had not had the chance to go over the background, and therefore
g2dzf RyQd 06S FoftS G2 aLJIS tgrs. By tednamarfadef, Sa@rg tieS K f F 2y
meeting, said that she was more interested in hearing what Estelle had to say than her lawyer. The

solicitor suggested concentrating on the agreement rather than the background, but the team manager

replied that in oreér to move forwards there had to be some acceptance from Estelle about the

concerns. The team manager offered to delay the meeting for an hour to give Estelle and her lawyer a

chance to go through the background, but Estelle said she had to leave onrstead, they had a few

minutes alone. When the meeting resumed the solicitor argued again that it was not necessary to go

through each concern, but the manager said that was how the meetings were done. (The research

confirms that meetings are conducted df F SNBy Gt & FTNBY (GKA& Ay 20KSNJI I dzi

The long list of concerns focused on domestic violence from Peter towards Estelle, on occasions with
GKSANI OKAt R /2ftAyZ LINBaSydo 9aisiefescdher fedsang SNJ 20 2
and said that it was quite unusual for a lawyer to say so much in-prpeeedings meeting. The

meeting continued to go through the list, with Estelle often disputing what was said to have happened.

When it got to the agreement, Eskelasked the lawyer to speak on her behalf. There was discussion

about how much contact Peter should have with Colin, where and how it should be supervised, and

what Estelle should do if Peter tried to contact her or enter her flat. Estelle accepted asptdpat she

should attend a domestic violence support and counselling service, but asked for a different service

from the one suggested. This was agreed.

hiKSNJ LINPLIRalFfa GKFEG 9adSttS FaINBSR 6SNB Ido2dzi |
LI I 2Q 3ANRdzZLIP 9ai0GSftfS RAR y20 FF3aNBS I LINRLRalf GK
until a risk assessment was completed. She disagreed with this because shedraalelse to leave

Colin with, and (in her view) the local authority ¢iigo offer more support. She was asked to comply

with the child protection plan, but refused to agree until she had seen the latest version. She was asked

to engage with a family centre outreach worker, but did not accept this at first, arguing thas ihera

choice if she needed it. Eventually, reluctantly, she agreed.

S
I

One of the most contentious proposals was that there should be a parenting assessment. Estelle did not
accept this, arguing that there had never been concerns about her parenting, anly thie impact of
domestic violence, and this was no longer an issue now that she had separated from Peter. By the end
of the meeting this had become the major issue, with Estelle and her solicitor asking for reasons why the
local authority wanted a pareing assessment when previous case conference reports had made
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positive comments about her parenting. The social worker and team manager referred back to the
chronology of concerns, and said she had until the following week to decide.

Difficult meetings: ager management

DAGSY (KFG GKS&AS NBAYT2NDSYSyid YSSiAy3aa FINB | wai
out requirements, they could become very difficult for parents who already had problems with anger
management, or a propensity to violencThis was exacerbated sometimes by the meetings being held

in very crowded rooms. This happened in the cases of Rodgers and Upton (similar issues arose in the

Randle case, where the meeting was used to inform the parents that care proceedings would be

started).

Case examples: Rodgers and Upton

Mr and Mrs Rodgers both attended the meeting, but the father, lan, did not have a lawyer and the

mother, Barbara, was represented by an inexperienced solicitor who was standing in for her regular

lawyer. lan quicki became very angry and threatening, and stormed out of the meeting. The meeting
O2yliAydsSR ¢AlGK2dzi KAY® . FNDBFNIFIQa a2f A0A0G2N) alFAR Yy

Ly GKS ! LJi2zy OFaSsz GKS YI Ay Oz2ug @& Nafdew paiielSPhil, 6 2 dzi
had been seen as good influence, but concerns had begun to emerge about his violence. He was the
FIGKSNI 2F KSNIySg o6loex [200ASd t KAf KFER F f1 &SN
Phil struggled to comdl his temper during the meeting, and he became very agitated when he was told

that one of the requirements was that he should not get involved in any violent incidents, including

fighting with Tracy and others. His lawyer (a paralegal) took him outsigesvent the situation getting

worse, and came back after a few minutes to say that Phil was, reluctantly, prepared to agree that if

someone attacked him he would not fight back in front of Lottie (but he would fight back).

In the research interview, helstraight after the meeting, he was still unrepentant about his reaction:

WL g2y Qi 32 YR Ol dzAaS FAIKGA odzi AF a2yYSz2yS Oz
GKSNB>X LQY 32y Yyl [Aidadregids fighthywith Trakfjvéhave amk YLIE S D
I NBdzYSyds 6S KFE@S Iy FNHBHdZYSyidoe Ly GKS O2ydNI Of
NEfl GA2yAKALE ® 2Stf3X LQY y2dh G604 yYLINARIRYORESS ANy QRS
4 GKSNBQa y2 OA2f SFOCSKAICRESHEYQAzAYAF2 HARY (10 @&F A
Two days after the meeting Phil assaulted Tracy. She did not tell the social worker, but the health visitor
Yy2U0AOSR (GKS oONHZA &aAYy3 yR AYTF2NN¥YSR / KAt RNByQa { SN
worker arranged a place in a refuge. Tracy returned to Phil after a day. The following week, the local
authority started care proceedings and Lottie was placed in foster care.
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4. Notify of proceedings

There are four cases in this category, where the ihitiaeting was used to inform the parents that the
local authority was planning to start care proceedings: Cozens, Morgan, Quirk and Randle. Ms Sadler
was told of the plan to start proceedings at a review meeting. The original purpose of the pre
proceedinggprocess in that case had been to reinforce the child protection plan.

In the case of Joanna Cozens, her older children were the subject of care proceedings and she was

expecting another baby. The meeting was called to tell her and the father that thiealaiterity would

start care proceedings as soon as the baby was born. The parents made it clear that they would oppose
GKAAZ YR GKS@ RAR® ¢KS OKAfRNBYyQa 3Idzr NRALFY &dzLlLi2
order, but the case was transfeddo the High Court and the judge made an interim supervision order.

WSyye a2NHIFIyQa LINBZA2dza OKAfR KIFIR 0SSy |R2LIISR 0S
She did not disclose the history to the midwife until she was eight months pregnahthameeting

took place within two days of learning this. Both parents attended, with legal representatives. The local
authority intended to start care proceedings, but the meeting was also used to discuss care

arrangements and assessments. It was agieddl ¢ G KS ol oé ¢2dzZ R 6S LI I OSR
whilst assessments were carried out. It was a friendly and supportive meeting. The eventual outcome

was that the child went to live with the parents and paternal grandfather under a supervision order.

The Quirk case is another example of how family difficulties and tensions can undermine placements
with relatives. The mother, Danielle, had been living with her mother and grandmother, with her 2 year
old daughter, but there were longtanding difficlties in her relationship with her mother. They had

recently had fallen out and Danielle had left, leaving her daughter there. The local authority had decided
to start care proceedings as a framework for assessments of Danielle and other family members.
Danielle did not attend the prgproceedings meeting, feeling that the local authority had already

decided to take her daughter. In her absence, her lawyer (a legal executive) played an active part, asking
about contact arrangements and support for Daniedliegd suggesting family members who could be
assessed as lortgrm carers. The proceedings ended with a care order and placement order.

In the Randle case, the two girls were living with an aunt. The letter invited the parents to a meeting to
discuss howare proceedings could be avoided, but on the day of the meeting the local authority
decided it did need to apply for care orders and the meeting was used to inform the parents of that. This
was a difficult meeting, in a cramped room with high emotions ftbmparents, especially the father.

Todn ¢KS NRtS 2F (GKS LINBydaQ g8 SNE

¢CKS LINByGaQ flg@SNAR LIXIe& | ydzYoSNI 2F ONHzOALF f NRf
parents, to help keep them calm; they also give advice (before, dgiimgrivate discussioq and after

the meeting); reassure the parents and support them to express their own views; and represent them in
negotiations about the causes of concern and the proposals.
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It was notable that the lawyers often say very little in the meg$¢ sometimes nothing at af and the

main part of the meeting is usually a direct exchange between the parent(s) and the manager chairing
the meeting. (Holt et al., 2013, found that meetings in Coventry and Warwickshire were routinely
chaired by locahuthority lawyers. That was not the case in our six authorities. Only one meeting was
chaired by a local authority lawyer, when the team manager could not be there.) The lawyers (for both
sides) tended to listen and intervene occasionally to ask a questiake a point or clarify an issue. In

this sense it is a social work led meeting, not a court or tribunal, aBékePractice Guidgates

(MoJ/DCSF 2009, para. 2.5.2). However, although they did not say much, the presence of the lawyers
had avitalimJ- O 2y (GKS ReéeylYAOa 2F GKS YSSiAy3ao { SAGSNI ¢
and the fact that lawyers are there makes it different from other meetings, and brings home the gravity
of the situation.

As noted earlier, parents and local authi@s were sometimes represented by paralegals, legal

executives or trainee solicitors. OUFRS LIG K A Y G SNIBASESSa A 0GK LI NByGtaq f
solicitors, four paralegals, one legal executive and a trainee. There was a wide range ohegperie

some qualified solicitors were still very new, and some of those who were not solicitors were very
SELINASYOSRd /2y (iNINB G2 12fG SG Ff®Q&8 6nnmoy SELJ
interviews that the issue of whether the advisgas a qualified solicitor was a key factor in the quality

of legal representation. Rather, the knowledge and skills necessary for this work (clarity in giving advice,
empathy, gaining client confidence and enabling the client to speak) do not depereiranaqualified

solicitor but on commitment and experience.

Restraint
t I NByGa dzadz £ e | LIINBOAFGSR GKS flgeSNEQ Ol fYAy3

WX L dKAYy]l] KS KFEYyRtSR AG NBFrtfte ¢St fcyoul yYR KS K
know, wren you talk about it more yougetangnykK S gl a f A1 S aOFLfY R2gyeés
322R XQ

Sometimes, as with Phil Upton and Estelle Imlach, the lawyer might take their client out of the meeting

to try to calm them down. Local authority interviewees 8B OA 1 SR G KA & FaLlSod 2F
Ay a2YS gl eas (G0KS LI NBy deap ke 98I NS yail Gaf a2 g SNNB agil
how social work staff dealt with their client, and ensure that he or she was listened to and got any

necessary services. This was captured by Obike Kanu:

WX IS yS@PSNI atAR y2iKAy3a ofldAKAYy3IOLI KS gl a 2ad
was about the funding for the nursery, and that was it. No, but he did a good job of just turning
dzLJ X Q
SAYLX & o0SAgzRy BBRIVNEBRIO Wt GKS RAFFSNBYOS Ay (K
oFftlFyOS 06Si6SSy KAY IyR / KAfRNByQad { SNBBAOSaAY
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WL Y KFELILE (GKS a2t A0A0G2NI Ad Ay@d2f OSR y26 000
with them, | was just getting bullied. Like gangs in school, every day you get bullied, but now

82dzNJ 6A3 ONRUKSNI A& Ay a0OKz22fxX &@2dz 324G O2yFARS
no more, because they know you have got your brother thérg/ R (imi $olici& So | feel

GKIFIGz &8SIFKZ L FSSt Iff NARIKG y263s &2dz 1y2e0Q

Advice

¢CKS fl1 g8SNEQ FtoAfAGe G2 3IAGS | ROAOS (2 LI NBydGa Yl
case very well, having only heard about it at the last moment, and onindpéimiited information from

GKS ftSGGSNI YR GKS LI NByltaQ | 002dzyid 2F S@SyGao hy
lawyers knew the parents very well, having represented them in previous proceedings, for example

Louise Hankin (discussed below).

One of our authorities had established a procedure where they would give a coipy drfaft

agreement to the parent(s) and their solicitor when they came to the office, and give them 15 minutes
or so to go over it together, privately, before the meetstgrted. In contrast, another of the authorities
only identified areas of concern in the letter, maintaining that the agreement was the product of the
meeting.

[ F68SNBR aKz2dzZ R y2d 3IABS FROAOS (2 GKSA®NI Oft ASyita A
sometimes took their clients out of the room during the meeting. This did not happen very@dtely
in six of the 33 meetings where the parents had a legal representative.

The lawyers were more likely to give their advice before or after the mgefincording to the lawyers,
they sought to ensure the parents understood the seriousness of the situation, and encouraged them to
make every effort to cooperate with the local authority. As one put it:

WDSYSNIffe Yé | ROAOS gt 2 a0 K2 WIANESSiba t A NBYNB IR2R
O2dzNIi YR (KSe& R2y Qi gyl GKS f20Ft | dziK2NR(Ge@
FANBSYSyG G2 adG2L) AadaadAay3d GKSy (KIFGQa GKSAN LR
proceed without making adia A 2§18 X Q

And another:

Yodd gKSYSOSNI e2dz 380G G2 (KS&aS YSSiAiy3das ez2dz t

(KS f1 a0 OKIyOS alfz2yo _2dz SAGKSNI NRs Ay V28
undoitisgoingtobeadamn &igi KI NRSNJ G KFy AG S&® G2 aGdAaAo0] G2

This lawyer went on to say that she also saw her role as being to check the terms of the proposed
agreement with the parent, and ensure that there was nothing on it that was unreasonable or
unrealistic. f there were, she would try to get this changed at the meeting.
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In three of our local authorities, the standard practice was that any amendments would be made on the
day (perhaps hand written on the draft), and the parents would be asked to sign it thdrthan. Two
others made the amendments later, and sent out the revised version. The other authority did not give
out a draft, as noted, but wrote up the plan after the meeting. In the first three authorities, lawyers
sometimes advised parents not to sithe agreement straight away, but to meet them to go over it

first; sometimes, as in the Oldfield case, the local authority suggested this. Inexperienced lawyers or
paralegals might insist on having the agreement checked by a colleague first, as happbecdeaale

case, but it was a strategy that qualified solicitors used too, to give their client a bit of time for reflection
(e.g. for Elaine Gooding).

Reassurance and support

Parents valued the reassurance that their lawyers gave them, in two sekes encouragement, and
the confidence of knowing that there was someone in the meeting who was on their side.

The following comment from Elaine Gooding shows how she had felt encouraged by her solicitor:

WX &AKS 2dzad arAR (KB OIGIOiR20a2FYRKIE (alf SRY SiN3 S &f
l'YR &aKS &FARY Gt NPPARAY3I e2dz aGA01 (2 6KFdG GKS
GKSYy AG Aa y20 3F2Ay3 (2 32 y2 FdzNIKSNDEQ

Joanna Cozens knew her lawyer well, because she had representedciaee proceedings for her older
children. There had beenapleNE OSSRAyYy 3a YSSiAy3d GKSy (22T GKS 20:
AdadzSQ YSSiGAy3a F2NIGKS oloe akKS gl a SELISOGAyId w2

WX Al Ffglea YI1Sa YS ySNIDaatobthed anyway ndw, butdS 2 LI S ¢
dunno, itfeelsreallyweirdé 2 dz {y296 S@OSNEB2ySQa GKSNB G2 Gt |
easier having a solicitor with me actually, because | never used to have one and until the children

were in care | never needi®@ne ... you know that everyone in the room is against you, which

GKSe IINBxX GKIFI{iQa ¢gKeé &2dzQNBE GKSNB® ! yR gKSy @&z
GKS 2yfe& LISNER2Y 6K2Qa wmnn LISNI OSyid oFOlAy3a &2d

2 KAf &ad G KISwith somé farkdisis toNeB a restraint, for others it is to encourage and support
them to speak. The lawyers form a view about how much intervention is necessary, within the usual
framework of the meeting being a discussion between the parent and the t@anager, and the

lawyer having a quiet role. The Etherington and Gooding cases are good examples of meetings were the
lawyers spoke occasionally to help their clients raise their questions about the proposed agreement, and
assisted in the discussionsfind a solution, but left most of the talking to the mothers. As one lawyer

said:

W A RSLJS)/“V 2y AYRAODARdzZEfa Ay@d2f SR X aKS wiK!
RARY QG FSS8t GKFG AKS 61 & a2 Gdf yn8mekdedsbppaitk | i & K
TNRY Y8 IR GKIG 0688y (KS 61388 L 62df R KI #S R
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Representation

The lawyers attend to represent their clients, although they did not usually do so in an interventionist or
adversarial manner. The expectation was tHatyt play a quiet role, a watching brieaind local

authority staff were clearly disconcerted if this standard way of operating was broken. The striking

SEFYLX S Aa 940S8SttS LYflIOKQa YSSiAy3das gKSNB G(GKS OK
she wanted to hear from the mother, not him. His attempts to change the way the meeting was being
O2yRdzOG SR 6SNB NBodzFfFSRo 'y SEFYLXS 2F | OFrasS s6KS
active part is the case of Louise Hankin. A crucial difterésithat in the Hankin case the local authority

and the parent were (at that stage) in broad agreement about what should happen.

Case example: Hankin

This was a prbirth meeting, to arrange assessments. Louise had a very troubled background. Her first

child had died at the age of six months, and there had been concerns abot#aoatental injury. The

lawyer had acted for Louise in care proceedings about her second child, who was now living with

relatives. Louise had gone to see the lawyer for advicmas as she discovered she was pregnant. In

O2y iGN ald G2 GKS LYfIFIOK OFaSz GKS flge&SNRa AyLdzi a
to limit it, and the researcher judged the atmosphere of the meeting to be amicable. The local authority

solik 62N I faz2 LXF@SR Iy OGABS NRtS Ay GKAa YSSOiAy3:
the team manager. Later, in the research interview, the team manager expressed reservations about the
frg28SNEQ | OGAGS NRtSY

WL § aligtle édd, and felt a little uncomfortable at times because | think that the discussion
0SG6SSy GKS flgeSNr FStid || ftAGGtES oAl SEOf dZRAY
gKFEG GKS& FNB Glrf1{Ay3 Fo2dziKé Libetdoa YSIFyd (2 o
2O0SNBKSOKEWNE &la t20a 2F {AYyR AT tS3arftSasS 3I2Ay
SWM15

Louise and her solicitor had met the day before to go over the letter. At the meeting, the solicitor
checked with Louise that she was happyHer to speak on her behalf, and then said how things were

now different for Louise, compared with when she had her last child and even with the situation
described in the letter. She was now getting on better with the father of the expected baby; she was
getting on better with her mother; there was more support from extended family; she was no longer
having any contact with the father of her first child, who had been violent towards her. She agreed to

the proposed psychological assessment. She would l&kd&daby to come home with her but would
cooperate with a residential assessment. The team manager said that this would depend on the result of
the assessment.

The assessment recommended a residential placement with therapy for Louise, but a suitable
establshment could not be found. The local authority started care proceedings as soon as the child was
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born. The cooperative way of working broke down, because Louise still wanted a residential assessment

but the local authority did not agree. The baby was pthadth the father under an interim care order. A

new assessment recommended a community based assessment of Louise, but the local authority did not

agree this either. Atour followlzL] Sy ljdZANE X GSy Y2y dKa | FGSNJ 0KS OKAf
proceedings but it seemed likely that the child would remain with the father. One conclusion from this

case is that an ostensibly amicable ypr@ceedings meeting cannot guarantee straightforward progress

or uncontested proceedings.

The level of interventionNR Y [ 2dzA aS | Fy{1 Ay Qa fF ¢g&SNJ 461 & dzydzadz f d
lawyers in the meeting was to clarify points, notably timescales, which other agencies would be

involved, and what services would be offered; and to assist the parents in neggtibg terms of the

agreement. This focused on avoiding any loopholes that might mean the parents could inadvertently

break the agreement, or reducing demands that were unrealistic. An example from the

Whitely/Wheldon case, was changing the requirementatet smoking in the flat, so that the parents

could smoke as long as it was in the kitchen with an open window. Other examples would be to clarify

gKIG o1a YSIyd o0& KIFIGAy3a Wyz2 O02yiGlFO0GQ 6A0GK | LINBO
they meet by accident?); and the examples in the Etherington and Gooding cases, discussed above,

about having checks done on visitors to the house, or getting an adult son to comply with requirements.

7.5 The role of the local authority lawyer

Local authoritydwyers also tended to be quiet in the meetings, largely taking an observational role, and

only stepping in when they felt they needed to. Typically, this would be if they thought the manager or

the social worker was not being sufficiently clear, orinfespa S (G2 G KS LI NBydaQ 1l g
or taking a more active role than usual. As one put it:

WwSEFffe 2dz2NI NRPES A& (2 adzLILI2NI GKS az20Alf ¢2NJ
meeting. If there are any particular legal issues that akggch are normally raised by the legal
NBLI] F2NJ 6KS LI NByi(lx GKS fF6@8SN ¢g2ddfA® y2N¥I @&

Likewise, another lawyer from the same area:

WL Y y2i GKSNB (2 LINRBOGARS I RAAOSKS Y JIKISA yv= S A
am merely there as an observer, to then have a discussion with social services if they are

overstepping any boundaries or to pull them back on track if they need to be ... but primarily as

an observer, because this is a meeting to work tbgetvith the mother for social services and

G2 02YS G2 a2YS |aINBSYSyld (2 ¢2N)] G23SGKSNW® {2
GKFGT GKIG A& NBFfHEAB3 GKSANI NBfFiA2yaKAL L GKAY

This approach led two lawyers to speak of feetihy { RIS NF Slav@Ned® o0 A G {WES)dzy Rl y 1 Q
in the meetings, but there was one observed case, Smith, where there was no team manager present

and the lawyer chaired the meeting. In between these extremes, local authority lawyers spoke of trying

to be respnsive to the circumstances of the meeting, notably to the level of intervention by the
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LI NByiQa fl s8SNWP ¢KSNBE 6SNBE RAFTFSNBYyOSa 2F SYLKLI &
fashioning an agreement. Two used the ws& | O Atb desclibé thdi®le (LAS2, LAS15), and one
spoke of intervening to help explain the ideas more clearly to the parents:

WL L OFy &SS GKIFIG GKS LI NByda NS y20 ljdAadS d
to them, then | might intervene and try and expldimia different way to them, and ask them if

GKSe& dzy RSNEGIFYRZ |yR 380G GKSANI a2t AOAG2N) G2 SE
GKS a2O0A1t 620MB6SNJ A a4 LlzidAy3a AGoQ

Other lawyers might portray such intervention rather differerglgot so much helping the parents to
understand, but strengthening the social worker, and giving a firmer message (e.g. LAS2, LAS14). As one
put it:

WX AT @&2dz ¥5St (GKS ySSR (G2 AYLINB&aa dz2y GKS LI
thatthesodi f G 2NJ SNJ AayQid R2Ay3 (KFdiz GKSy L g2dz R
NEF&2y> YR 6S I NB SIEBBIZOGAY3 @2dz 12 LISNF2NY ob

[20Ff FdziK2NARGEe tFg@SNB |faz2 st {1SRBRoABIRbDYIONS @Sy
0 KS LI NBry. Ore@rgued thiis very strongly, stressing her sense of playing a leading role in that:

WX GKS LINByGaQ a2t A0A02NR gAfft olyld 2yS 2N (6
GKSe R2yQil FfGiSN) GKS SaaSy %S (i2AFy 3K LI Ko SAANSA FHAaR
not prepared to cutthatoneowti K & Aa 6KIG ¢S SELISOG® LT &2dz a
@2dz RN G KSY ¢S 3F2 G2 O02dz2NIxX AF ¢S 3IF2 (2 02 dzN
SELIS Ol LAFIL & 2 dzdé Q

Lawyes also saw the benefits of attending in terms of getting a good knowledge of the case and the
people involved. This mainly referred to the parent(s) and their lawyer(s), but one mentioned that it
included assessing the likelihood of the social workergraring well in court. Meeting the people
involved worked two ways, though:

WX FNRY | flgeSNRa LRAYy(G 2F @OAS¢gx AGQa I 3I22R
getting to know the lawyers beforehand, getting to know the issues beforehandi .have a

much better feel foracaseg K2 GKS fF g&8SNB | NS K2¢ (GKS LI NIA
aSyasSs: F2NJeRaX oS0 OB S HEKSYNIO S 2 NRBASIAER O (. K&k QBENI
Fa ¢Sttt X LG YI1Sa AKSERN@DSSNBL o829 ST2ZNBHKKERD

7.6 Negotiation

One of the key challenges for ppeoceedings meetings is how much room there is for negotiation

about the proposed agreement. As noted before, Best Practice Guidanée(i I ¢ Sa G KIF 0 WLI NI A
canthro@d K yS32GAF0A2y 3INBS FIFO00a 2N YyFINNRPg AaadsSa R
this is not how it always feels to participants, as clearly shown in the cases of Estelle Imlach, Sally Fry

and Carmen Hernandez (above, section 7.3). There diferent views from our interviewees about

136



how much negotiation really took place, and more than that, whether there was any room for
negotiation. Is the meeting primarily opportunity for discussion and compromise, or more a place for
settingoutrequirensy 1 a LI I Ayfesxs Wile&Ay3d R2éey (GKS I 6QK

tF NByiaQ a2t AOAG2NA OFNASR Ay GKSANI SELISNASyOSa 2
5SALIAGS GKS RAFTFAOAA GASa Ay 9aiusStftsS LYfIlOKQa YSSi
across tleir views and had been able to reach an agreement on the majority of the issues. (Estelle
KSNARSET gla y20 a2 O2y@AYyOSR®0 Ly &KIFNLI O2y (NI ad
Hankin case (a different local authority) was allowed ty plavery active role in the meeting. She

guestioned many of the terms in the proposed agreement, sometimes correcting the information but

also raising issues such as the need for a new psychological assessment, and initiating discussions about
which residatial unit might be best for her client. She described the-preceedings process &sl-

g2y RSNF.dZ GKAYy3IQ

The private solicitors in Authority E all thought that there was little room for them to change the local

F dz K2 NR G & Q& LJ2 aA A& yidK [¢iK AZLI|F S AWK SW A idediKSWRy 1a 2 F ¢
agreements, and the lawyers did not experience the meeting as a forum for negotiation. In contrast, the

social work interviewees in Authority E held that there was room for negotiation, but ackdged this

was usually limited t/  FSg G2NR OKIl (SWHE. KSNBE yR GKSNBQ

tF NByGtaQ tF68SNE ¢SNBE y2i yIO@ST (KS& $gSNBE ¥Fd f &
social work meetings before, and appreciated that negotiation could sometimemhelpful. As one
put it:

WX | RSOA&AZ2Yy KIFI&A G2 0S YIRS a2YSgKSNB Ft2y3 i
the boot from the backside of the parents ... very often in these neglect cases, these parents have
heard it all before for many, mén & SISNEE X Q

This lawyer saw little opportunity for negotiatiowth y OS &2dz I NNA@S i GKS&S tta
GKS [! G2 GStt @& adkwentohidsay:iQa 3I2Ay3 (2 R2Q

WX AGQa y2i | FT2NHzY 6KSNBE 4SS Odg Ay R lathiKk YRS em
¢CKSNBQa y2 LXIFOS F2NJGKIG a2NIl 2F FNBdzySyao | 2
Y@ KSNB dzf GAYIGSted /ftASyda YAIKG olyd G2 KSI
J2Ay3 G2 3SH (KSY FyesgKSNBE SAGKSNIPQ

Local authority interviewees said that they were, on the whole, prepared to negotiate the minor terms

of the agreement, but not to compromise on what they saw as major issues. There were differences of
emphasis within this general approach. One local authdaiwyer captured the hartine view:

WX Ay Y& YAYR AlGQ&I g2 iy 21KST2ANRSIKRW (a akit S 6
GKS SELISOGLIGAZ2YE 62df R 65 06S8S01dzasS L GKAY]l AGO
notgoodc i KA & go@hcyi ®ih & A& 6KIG 6S SELISOG &2dz 12 R2 dé
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y2i FT2NJ GKSY G2 aleszs a!Ofdatta 68 R2yQi YdzOK f
LAS11

Other local authority lawyers were quick to assert that there really mwam for negotiation and

changing the details of the plan. Two gave the example of realising that the agreement made too many
demandson KS LI NBy (i Qa indludivigattendiigcRme&iggS &hH tdking children places.
Identifying this could lead tohanges to the requirements.

Social work interviewees usually said that they supported the possibility of negotiation, but within the
limits of what was safe for the child:

WYX FNRY (KS 2ySa LQ@S YIylFr3aSRYI L gxdibdalled f g1 &2
a partnership agreement! So we should respect it as that ... Obviously if someone came in and

IS I NBFffe NARAOdzZ 2dza GKAYy3I X ¢S ¢g2dzZ RYQi vy
addressed, then the other bits can be negoti®d&¥VM16

One social worker gave a more hdime view:

WL GKAY]1l ¢SQ@S 32y $egnthtodPy RA GIKA Ga G KIS &K | GNIELI22AdyND
gKIG 6S oyl ex=wWwli2 R2 [o62dzi AlddéeQ

It is not possible to identify simple messages from these caimgexperiences and views. The
differences are grounded in the details of the cases and the context of the interview, and reflect subtle
differences of emphasis. The general picture is that there is room for negotiation in marginal matters,
but not the cae requirements: but what counts as core requirement may be hotly contested, as it was
with Estelle Imlach. Some cases have more room for negotiation than others, and some practitioners
may be more open than others to the possibility of negotiation.

7.7 Review meetings

As noted earlier (section 7.2), there is no reference to review meetings in the statutiolgnge(DCSF

2008) although thérequently Asked QuestiondNB LIF NBR T2 NJ G KS GNadcalyAy3d 2y
authorities will need to introduce thieown procedures and systems for monitoring whether progress is

0 SAYy3 YI RS XT Hove@ieview meetings had become a regular feature of practice in

some areas, whilst not being used often, or even at all, in others. There might even bsrawidtin

an authority¢ one team manager said that she did not set review meetings, but she knew some of her
colleagues did. Also, there are other ways of reviewing the progress of the cases than in specially

convened preproceedings meetings, notablyitchprotection case conferences. Given that most of the

cases involved children on child protection plans, these were an obvious choice. An important difference

is that lawyers do not normally attend child protection conferences, but they could do schéknot

aSGGAYy3 F2NJ OFasS LINRPINBaa yR LXlya G2 0S NBOASsS
suitable for children in s.20 accommodation. Lawyers do not attend these, but it is expected that

parents attend (DCSF 2010b, para 3.17). Theralacepossibilities for internal review meetings,
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perhaps involving the local authority lawyer (one of our authorities reviewed the cases in regular panels
of social work and legal staff), or regular social work supervision.

Whichever mechanism is used, oothe strong messages to come across from the interviews was the
importance of keeping the cases under active, purposeful review. One team manager said:

WL (KANFOSINEBAYyIa FNBE I22R gKSNB e2dz KIS OSNE
reviewingg A 0 KAy GAIBWMILAYSaOltSaonQ

An important point is that the reviews must not contribute to delay by postponing decisions. As one
local authority lawyer put it:

WX 2 F 0 Sy-6weiks doiv tiie lir,3here will be a review. It [the agreement] sags

G!' YR AF GKSNB Aa AyadzZFFAOASY(d LINRPINBaa GKSy 02
LINE OS Scit Hogshkayédhat and they aretold thad dzi ¢ K G KIF LILISY & Ay LINT (
have that review meeting and because one or two things may hgweired on a temporary

0FaArasy LISNKILAIZ GKS a20AFft @g2NJI SN gAtft OGKAyYyQ
done this, thisandthate 2 dz KI Sy Qi R2yS GKA& 2yS FyR OGKF{ ¢
G2 3IAGS e2dz I OKE yy@S lika RR2 aiyK kS [HyARy S Al KSe& QNB
proceedings process. There are one or two where there has been a year of reviews of the pre

LIN2 OSSRAYy3Ia LINRPOS&asx FYyR L R2yQl (GKAYy]1l AG 61 a
short assessamt period of whether they really could change Y R A G Q& 0 SIARIYAyYy 3 | F

This lawyer was clearly frustrated by (what she saw as) theusapf reviews; but against that, the

local authority may be concerned that they will face difficultiesaartif they start care proceedings

even though there has been some progress. Only one of our authorities had a formal procedure for
letting parents know that they had met the requirements and were now no longer in the pre
proceedings stage: they sent dtér to tell them. When we told other authorities about this in our
seminars, it was generally seen as a good idea, and one authority was certainly planning to introduce it.
Otherwise, for cases which did not enter care proceedings, the end of thprpoeedings stage could
sometimes be very unclear, and it seemed to fade into child protection conferences, or child in need
meetings.

The timing of the review was a problematic issue. Holding the meeting too soon might not give enough

time foratruetestofil KS LI NByGdaQ OFLI OAdGeé YR RSOUSNNYAYIGAZ2Y
lived change); but equally, given that many of the parents had-$tagding difficulties, one might

expect some setbacks, so holding the review too soon may not givee¢hengh time to overcome

these and make meaningful changes. A team manager expressed the need for a realistic approach:

w2 S | O0OSLII GKFG GKSBQNB y2d 3I2Ay3 G2 o0S FofS &
immediately or even within the 3 monthg[to the review meeting]. In neglect cases, if the

SELISOGFGA2YE I NB aLISOATAO Sy2dzakKz 68 K2LIS (KSe@
us to look at another review beyond that.¥ (G KSe& KI @Sy Qid YI RS YdzOK LINE
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shortpe R X GKSy ¢S ¢2dA R 32 o601 G2 tlySt FyR |
LINE OS SFWMZ 3 4 © Q

Against that, allowing too many chances and putting review meetings too far away, or routinely
organising further reviews, carries the risks of drift, that tm@étus of the process will wear off, and

things might slip too far before they are addressed. These dangers can be seen in the case of Billy Smith,
discussed below.

Another timing issue was how to fit a review greoceedings meeting with a child proteatio

conference. Holding them immediately one after the other was something that happened on occasions,

FYR KFR Yy FTR@GFIYyGlFr3IS Ay GKFG GKFG GKS LI NBydaqQ az
account of the case history and concerns). However,team manager expressed uncertainty about

which should come first:

WX ¢S ySSR (2 GKAY]l lo2dzi GKS GAYAYy3 X AT @&2dzxQ
GKAY] o02dzi 6KSGKSNI @2dzQNB J2Ay3 (2 KI ZS &2dzNJ
confiNBy OS> YR L g2dzZ R &dzZ33Said LINRPolofte o0ST2NBo
It/ 3 2dzald G2 F2tft 26 A lcpéaricildly ifyéulhavepit diregtl aftéria I (G Q &
O2y¥FSNBYyOS® L 1y2¢ Al Qifithelsolicitdr lias hednMbleyfdkit thraund G K S
the conference and heartheissugs 2 G KS (62 LINRPOSa&asSa aKz2dZ R ¢
SWM11

o]
L.
Z N

wWSOASS YSSGAYy3a 6SNBE | LINBoO6fSY F2NJ GKS LI NByidaQ f
attendingthem: but even so, most of the lawyers interviewed said that they would attend them if they

O2dz R IyR LINByidaQ tFrgeSNa GGSYRSR Iff odzi 2yS
about their payment for preoroceedings work are discussedther in section 7.8.

Review meetings: allowing time for change or delaying decisions?

There were two observed meetings which were second reviews, Mahmood and Smith. The Mahmood
case is an example of constructive use of extra time in thepppeeedinggprocess, whereas the Smith

case shows the dangers of drift. Key differences were that in the Mahmood case the mother was able to
respond to the requirements of the preroceedings process, even though there was some initial
resistance and at the time ohé second review there were still areas of uncertainty; whereas for the
Smith family, the mother was not able to accept her own responsibility to take the required steps, the
meetings did not appear to be walrganised and there were long gaps betweenrthend (with

hindsight) we can see that there was an cegtimistic view of the level of cooperation.

Case example: Mahmood

There had been a long history of domestic violence from the husband, Wasim, towards his wife, Zainab.
The children were on childptection plans because of this. Zainab had come from Pakistan to marry
Wasim nine years ago, and she did not have any relatives in the UK to support her. She looked to
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2 AAYQA FlLYAf@ FT2N) adzZLILIR2 NI S SaLISOAL f §Servises sincey 2 G KS N,
the birth of their fourth child, five years ago. On two or three occasions in the past, Zainab had left

2 3AY FYyR 32yS G2  NBFdzAS 6AGK (GKS OKAf RNBy:> 6 dzi
mother had told him he ought not thit his wife, but he had done so again.

The first preproceedings was called because of mounting concerns about the domestic violence and its
impact on the children. Zainab attended with a solicitor and her methdaw. The first review was held

two months later, but little progress had been made at that time: for example, Zainab had not attended

a domestic violence advice and support programme, as had been required. Wasim had refused to go a
domestic violence perpetrator programme. The second review fixed for five months later. There

had been several further incidents of domestic violence after the first review, but after that, some

positive changes from Zainab (Wasim had still not engaged with any services). Zainab had seen her
solicitor and takermout a horrmolestation order with a power of arrest. Wasim had left the family home,

and there had been no reports of domestic violence since then. He had stayed away, and had been
KFE@gAay3a O2yil Ot 6A0GK (GKS OKAfRNBY i 6SS1SyRax i

As wellas the noamolestation order, other changes for Zainab since the first review had been that she
had been given indefinite leave to remain in the UK, had started citizenship classes, and had begun
taking English lessons. She had not taken Wasim back,aahldden managing as a single mother. She
had attended some sessions of the domestic violence programme, but had stopped this, apparently
because the timing was inconvenient for collecting the children from school but also, as she said at the
second reviewbecause she really wanted to do something with Wasim, and wanted counselling or
advice that was more relevant to Muslim couples. (Her solicitor offered to find out about this.) She was
FSStAYy3 LINBaadzZNBE FTNRBY 2| &AYQaelt beftel 4018 Yesis? thiknowd S KA Y
She was uncertain about whether she would have Wasim back or not: he had made some changes, but
she wanted more evidence of this. She said if Wasim continued his progress, she was thinking about
ending the noAmolestatian order in six months or so. The social work team manager suggested it
should be a year.

In summary, there had been a number of positive changes, but there were still some uncertainties. The
decision of the second review was that the gmeceedings procgs should end, but the case would still

be reviewed (for the time being) in child protection conferences (there was a conference fixed for the

YSEG RIFI20O®d LT LINPINB&E O2yiAydzs$SRzT AlG O2dA R 68 &aid$s
changed for the worse, the prproceedings process could be reinitiated.

Case example: Smith

In this case, the mother, Rebecca, had a 2 year old son, Billy (she also had an older child who lived with
his father). There were wideanging concerns, about dastic violence, drug misuse, poor budgeting,
criminal activity and neglect of Billy. Billy had been on a child protection plan since before he was born.
He had been the subject of an EPO 18 months ago, because of injuries suffered during an incident of
domestic violence from his father to Rebecca. Billy was placed in foster care, but Rebecca and the father
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separated, and Billy was returned to her. There had been a recent change in circumstances because
Rebecca had moved fronm asolated privately-rented haisein the countrysideo live with her
grandfatherin a large townHe was in poor physical health, and not able to look after Billy by himself.

The preproceedings process had been started at the time of the EPO, but there had not been a review
meetingduring the first year (this in itself need not be a problem, as long as the case is being actively
reviewed through other processes). The observed meeting was the second review, and there was no
social work team manager present. Instead, the local auth@dlicitor chaired it. Rebecca arrived 20
minutes late, with Billy.

The social worker was relatively new to the case, having taken over in the last three months. She had
been expecting the meeting to decide that care proceedings should be started, that st moment
seemed to have a change of mind, and said that she thought Rebecca had finally realised the
seriousness of the situation, and had become more cooperative in recent weeks. She thought that the
move of house had helped. With hindsight, anidhvthe benefit of the research interview with Rebecca,
we can see this as oveptimistic.

wSoSOO0lIQa @GASga | o02dzi GKS a20A1Lf 62Nl SNIIFYR / KAfR
appreciate their point of view, or see why she might need tadgthing differently herself. As an

example, Rebecca complained that the social worker did not visit her enough to get to know her well:
WNBFffe L aK2dZ R 06S aSSAy3a K Sushé alsh ®mplained & when 6 S S |
she did have support worker visiting three times a week, just after Billy was born, the worker was
WoNBFIGKAY3I R2gYy YandgHe ddd nd kel advigedri Bw td hok &fter Hi: R2 A
GKS gle& L glyyl R2 Al oodaftermRsdy. hannaleayhyt in mpddn G I dz3 K
¢ | eQpe of the proposals in the review meeting was that Rebecca should be referred to a specialist
parenting support team, but in the research interview she said that she did not need this.

Rebeccawas focusednK S Y| G SNAFf GKAy3a GKIFIG / KAf RNByQa { SN
machine, a stairgate and beds for Billy and herself. They had supplied a washing machine, but she had

left it in her old house. They had given her money to help her get hesgasions moved to her new

K2YS> odzi aKS KIFIR y20 Y20SR SOSNRBUOKAYyId LY (GKS Ay
KStLAY3a KSNIoe 3IShidrRKRdBer REAWWGIKSYAZP S (K $ NIt &l dzF BYzaW
justputBillyy G 2 .0l NBQ

Another of the requirements from the previous meeting was that Rebecca should attend a domestic

violence group, but she had stopped doing so. In the review meeting, the social worker said she would
G118 KSNJ G2 GKS ySEI inghg Eseardh dzierviewdvasS KSeMENBO0 2YF Y S\Wyid Y
A2YSUKAY3 GKFG L R2y Qi é6Fyyl R2X ¢gKAOK LQY yz20G 32
0S alrid UGKSNB®Q

At the end of the review meeting, the social worker told Rebecca that she had madegxgogress, and
needed to keep on going. A review date was fixed for three months ahead, at which there was similar
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limited progress. However, it was not until later again, 2.5 years after the initiggnoeeedings
meeting, that care proceedings wergentually started.

7.8 Participation and representation of children and young people

The guestion of whether young people should attend the-preceedings meeting was considered at
length in the Best Practice guide (MoJ and DCSF 2009), discussegtier Cht above. In fact, the
question of direct participation does not arise in most cases, given the young ages of the children
concernedc the substantial majority of children who are subjects of the meetings are aged under 10
(80% of index children e case file study, and 28 of the 33 index children , 85%, in the observed
sample) and many were unborn babies or infants. Howeverppoeeedings is a process not just a
meeting, and so the key questions, which apply to children of all ages, is hawibkleés and interests
can best be ascertained and represented in it.

There were five cases in the observation sample where the index child was aged qveeliritla

Charlery, Imelda Hernandez, Javed Khan, Robert Vaughan and Simon Yardley. For each of hiaed

to see how their attendance at the meeting would have been beneficial, either for them, their parents

or the social workers; and more than that, there are reasons to think that it would have been unhelpful,

given the nature of the discussionsy R 4 KS F20dza 2y GKS LI NByiaQ O2yRd

Local authority interviewees were cautious about the idea of young people attending the meetings, but

a number thought there might be cases where it was appropiigaa example given wasttie young
LISNAE2Y Qa O2yRdzOG ¢l & OFdzaAy3a LINRBoOofSYaszr yR GKSe y
Young people do attend potentially difficult meetingthey might attend child protection case

conferences (Cossar et al. 2011) and if they are ldaifter by the local authority, would normally be

expected to attend their regular review meetings, but the focus ofgneceedings meetings on

AYlFRSIljdzZ OASa 2F LINBydaQ OFNB yR LRISYGAlrt 0O2dzNI
unsuitable. Aéam manager said:

WL LISNE2YlIffe YR LINEFS&aaA2YIEfe R2yQG GKAY]l A
LRiSydArtte o0daAABS (2 arid GKSNB FyR Grf]1 lo2d
LIk NBoAlyE é0 KI G F NBy TS GKNEBGOME 6KI G (KSe 62dfd R KSt

Three described cases where it had been considered, but had not happened. In one case, the need for

the meeting passed, in another the young person was satisfied after the social worker explained the

meeting to her and heard her views to take tpand in the third an independent advocacy organisation
FGGSYRSR 2y GKS @2dzy3d LISNE2YyQa O0SKIfFd hyS 2F GKS

WLOQ@S yS@OSNI 1y26y Al KFLIISysd L GKAY]l ¢S YAIKID
but my recollection is that the social work team felt there was a tendency by the parents to
blame the children rather than take responsibility themselves, and that if the children were
invited to the meeting as well, it might just be a very unconstructivesage to them, that they
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were getting their parents into troublewhereas the view the LA took was that they felt that the
LI NByida akK2dAZ R GF 1S NBaLR2yaAoAfLASAe F2NJ 6KSAN L

There were also a number of cases in the obsiwesample where young people attended because

they were the parents of the child who was the subject of the meeting. In these cases, the young people

were entitled to their own legal representative. They were usually rather vulnerable young people in

theANJ 26y NAIKGZ FYyR a482YS 6SNB Wt221SR FFTUSND o6& @K
manager spoke about spending a lot of time to amend the standarghpyeeedings letter to make it

suitable for a young parent. The cases here are Cookéy(atud Ricky, who attended the same meeting

with separate representation. Ricky was looked after); Imlach (Estelle and Peter, separate meetings and
separate lawyers. Estelle was in care and Peter accommodated under s.20); Oldfield (Nikki and Ben. The
initial pre-proceedings meeting had been joint, but the observed review was separate. They had

separate representatives. Ben was in foster care. He did not attend his review meeting but his lawyer
FGGSYRSR bA11AQa YSSGAYIOT lolitRneatingisépSrat@landeisp f R2y 0 {

Estelle Imlach, as a young person in care, had her own independent advocate, and this person had
helped her contact the lawyer who acted for her in thepreceedings meeting. The social worker
0K2dzZaKG G K lvidus éxpetiefde bf Sh€efingd ddBted her behaviour in thegroeeedings
meeting:

W 0SOlFdzaS akKS Aa | t221SR FFGSNJI OKAfR FyR akKks
over the meetings, because they usually have looked after child rewtgals are about her. So |

think she took it from that angle as well, but it kind of took away the powers from the magager

odzi 2y GKS 204KSNJ KFEYR Al ¢la LRairAldABS F2N KSNE
and she was kind of felt threatendég the meeting and everybody that was there. But
SPgSyltdzftes oKSy akKS (G221 20SNE Ad {AYyR 2F YIR
gKIFEG aKS ¢glFyiSR YR gRBWA akKS g¢glayQid KILILR gA0K

Children and young people might attend in other ways. Venng children might be brought to the
meeting because their parent(s) could not arrange alternative care, as happened when Rebecca Smith
brought Billy to the meeting. There was also one case in the observed sample where the mother came
without a lawyer, btiher 15 year old daughter, who was not the subject of the meeting, attended as a
supporter for her.

Linked with that, it is worth bearing in mind that even if children are not invited to the meeting, they

may well get to know about it. If the social workie not involved in explaining the process to the

children, then this may be done by parents or siblings, and it is possible that mistaken or unhelpful
YySaal3Sa FNB 3IA@Sy (G2 (GKS OKAtR® !y SEIYLIXIE A& (K
the mother, Gemma, to move house with her children to keep away from her violeparer.

Gemma was very unhappy about this, and it was clear that she had been talking about it with her 10

@SN 2ftR a2ys WF1S oy2i bioHght aletyeREthe mddinig frainlgke, B Y Y I Q&
read it out, in which he complained about the move. The team manager advised Gemma that Jake did
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not need to know everything, but should be helped to understand the situation (there was a member of
staff working with Jake to try to do that).

Turning to the older children who were the subjects of the-preceedings process, the observations of

the meetings and the interviews with practitioners and the parents show some of the reasons why

& 2dzy 3 LIS 2 LiteSmayanothelpiuls Th&dasés involve vulnerable young people (two of them

with learning disabilities), complex legal situations (e.g. two involvedaing criminal investigations)

and difficult family dynamics (e.g. parents with learning disabilities)teddnealth or drug problems, or

KAIKEe& NBaradGlyd G2 / KAfRNByQa {SNBAOSaov® LyadSIER
needs, wishes and feelings, and to represent their interests appropriately; and to reach agreement with

the parents abut the way forward if possible, or take further legal action if not.

The case of Belinda Charlery, aged 12, is instructive because it shows the local authority adopting a non
O2yFNRBY Gl GAZ2YLFE | LIWNRBFOK ¢AlGK KSNishegadndKi€ehligso @ y 2 i
Belinda had told her social worker that she no longer wanted to live with her mother. The home
conditions were poor, her behaviour was becoming increasingly worrying and risky to herself, and her
mother, Abi (who had learning disabiis), was struggling to cope despite her best efforts and
O22LISNY A2y B6AGK / KAfRNBYyQa {SNBAOSad ¢KS YSSiAiy3
agree to Belinda going into foster care without being told directly, in a meeting, that hehtiaudjd

not want to live with her. It could be argued that Belinda did participate irpttogessin that her views

were ascertained and taken into consideration, and in fact satisfied, even though she was not at the

meetingq and conceivably her presemdén the meeting, or an independent advocate to put views, might

have been less kind to Abi and more damaging to future chances of restoring their relationship.

(@]

Two cases involved young people with learning disabilities for whom attendance would have been
inappropriate, Javed Khan (aged 10) and Robert Vaughan (aged24).S NIl Qa4 a4 0K22f gl a @
about him because he was still soiling and his mother was not following medical advice or giving him his
medication. There was a long history of concemmg by the time of our follovwap enquiry, the case had

entered care proceedings and Robert was in foster care. Javed had been physically abused and there

were ongoing criminal proceedings against his parents at the time of thgopreeedings meeting.

TheNE 6SNB fa2 O2yOSNyYya o2dzi KAa Y2G0KSNRDa YSyidl f
GAOUK WFE@PSR |02dzi K2¢ GKAYy3Ia gSNB F2NIKAY |4 K2YS:Z
Herownsed a3SaayYSyid ¢l a (KI tiewd &®ssRdll R thy Raeting ddelf, bwl GSRQ &
they were recorded and had been conveyed in the letter.

{AY2Yy I NRfSe& o6mn &@SIFENA 2fR0O KFR ! 51 5 -gbipgRolideda LISNE S
inquiries because of an alleged sexual assault avuag girl. He lived with his father and the meeting

was called to inform his mother about the situation. It would not have been appropriate for him to
attend it. A separate meeting was planned with Mr Yardley but he refused to attend.

Imelda Hernandez (agel3) had made allegations more than two years before of sexual abuse by her
step-father. These had been considered credible and a prosecution had been started. She had then
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formally withdrawn them, but continued to say they were true. The dgher hadbeen living away

from the family since the allegations, but her mother, Carmen, did not believe them and wanted him to

0S Iftt26SR o601 Ayid2 (GKS K2YS® ¢KS Y2GKSNJ g1 a& KAZ

above (section 7.3). This left Imelstea very difficult situation, living at home with her mother and

brothers, not wanting to be held responsible for keeping the family apart but still anxious about what

might happen if her stefiather returned. In the research interview, the social workaid:
WL aL221S 6A0GK KSNI G adOKz22f GKAa 6SS1= IyR KS
GKAYl KSQftft R2 AG F3AFAYS AF KS RAR L ¢2dz R Sy
KFa Fa1SRX a!Y L 3J2AyEHyHE2 88SANBY@PISKRKRS NRB2PBREK
AGQa L2aaArotsS wiz2 Hft26 KAY 061016 ddd . dzi aKSQ
talked to him really candidigii KS& dzy RSNBR UGl YR GKSANI AYGSNBadz GF
thinksi 5 f A1 Sa SWdx odzi AG AaodQ

QD¢ QX

Whatever the focus of the prproceedings meeting (alternative care arrangements, improved parental

care and so on), it requires a skilful discussion with the parents. It may need to be very directive (as with

w2 0 SNI + lothes) Krimgr@sensivive (as with Abi Charlery), but either way, local authority
AYGSNIBASsSSa alg AlG a 'y FRdz §aQ YSSGAy3as y2i 2y
NEIljdzZA NSYSyida 2F GKS / KAfRNBY ! Ol scepginfite wishesand a 4SS
feelings of the children and young people, and give them due consideration; and beyond that, the wider
NBalLlRyairoAfAde 2F GKS t20Ff | dzik2aNARGe G2 wal ¥FS3dz
interviewees, the main waof doing this was to set out clear requirements and hold firm to the

proposed agreement, only allowing marginal changes:

WL gl a OSNE OfSFNI YE NBtS Ay GKIG YSSGAy3 sl
whether the child was safeguarded @i > a2 L gl ayQd 3I2Ay3 (2 oS
LR AAGARZY Y f28BWYMIEI i (KS OKAf R®OQ

puli QX
>

Top tFNBydaQ FyR LINBYyGaQ 1 68SNBEQ OASs4a

local authoritylt 6@ SNE® ¢KAAa &aASOGA2Y adzvYFNR&ASa (K
the local authority perspective, see Chapter 5.4, above.

¢KS OKIFLIISNI KFra AyOfdzRSR (KS @ASga 2F LI NByi é LIk
S 18 (i K S

Parents

In general, parents did see the ppeoceedings meeting as something distinctive and a step up in
seriousress, although some struggled to make sense of the all the different meetings they were
expected to attend. The key features for them were the letter, with its mention of the possibility of care
proceedings, and the involvement of the lawyers. As RickyeCoaikit:

WeKS O2NB INPdzLI YSSGAy3Ia FNB 2dzaid tA1S8 FlLYAte
(KS8QNB y2( UNE (AAGA YAVRISIALY B & 62 NNRASR 62 dzi
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Parents experienced the meeting differently according to the circuntsta of the case, and the way it

was conducted, whether it was encouraging or accusatory. In some cases, the meetings were positive

and the parents could be congratulated on the good progress they had made (Drury is a notable

example). Inothers, themesgtid 61 & Y2NB ONARGAOIf S F20dzaAy3a 2y GKS
a list of requirements, or telling them that the local authority would be going to court.

Parents appreciated it if they felt they had been listened to and their point of view tak@wusly.
lf 0K2dAK hoAlS YlIydzQa YSSiAy3a KFIR o6SSy I+ f2y3 2yS§
behaviour and current conduct, he still valued the chance to put his point of view:

WOt KS YSSGAy36 gSyid |t fposikivesd.Kihelady JREm Madagé]2 2 R A |
aFAR O(OKIG GKAa&a A& Yeé 2L NIdzyAade G2 alre (KAy3a
KIS ySOSN)I 6SSy |a1SR GKIG 0STF2NB odd gStfx L

Estelle Imlach did not feel she haddpelistened to, but even so saw something positive in the meeting:

WL FStd tA1S L 6FayQid 68SAy3 KSENR FiG Fits G2 0
R2yQid GKAY{ L 3IFAYSR FyedKAy3 FNRY chaigedpbdd ¢ KS
2yS 2F GKS |3INBSYSylia oovd FyR (GKS&@ 6SNB I Ol dz f

Even if parents did not feel that they could do anything to change the outcome, some couddettik
potential benefits of the meeting for their lawyer. As Joanne Cozens said

WL R2y QG NBlIffte GKAY]l (KkINBER2SBYyQAI a6SYOZ&d RIR
R2> Al R2SayQi O2dzyi F2NI I yeiKAYy3d lyegled . dzi
now our solicitors know where social services are comimg. fit will help them out more than it

gAff KSfLI dzaz L GKAY1X 06SOFdzaS (KSe& 1y2¢ o6KI G

tF NByGiaQ tF ¢8SNa

t F NBydaQ tFrg@SNBR GSYRSR (2 | LILINBOAFGS (GKS YSSGAy3
interviewees) had misgivigs about the utility of the meeting for some of the more needy parents, and

the risks of further agreements only adding to delay. They knew that some of the parents had received

many warnings before, and some had had children removed before.

Even so, theneeting could be a new opportunity for some parents, and the lawyers saw their job as
being to make sure that the parent fully understood what the local authority was asking of them, and
what the consequences of not complying would be, so they could wseghortunity provided. They
also saw it as their job to ensure that the expectations were clear and reasonable, and that any
necessary support was in place.

The majority of private lawyers expressed unhappiness about the level of funding they receittesl fo
pre-proceedings work. At the time of the interviews, the fixed fee was £405 (it was cut back by 10%, to
MocpXZ AY hOlG20SNI HamMmMO® az2ald 2F GKS LI NByidiaQ NBLIN.
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solicitors, and some were very experiencedt this meant that the fixed fee did not cover their costs

(reading any documents, advising the parent, attending the meeting, travel time, faffomotes and

Fye O2NNBaALRYRSYyOSO® hyS tF 6&8SNI RSaONptmB®R GKS | Y2
(S11), and another said:

WYX @2dz £221 0G0 (GKS @2t dzYS ¢c8KIlI a®N) 28 (12 2dzBRIBES
2216%Me Q

However, not all agreed: one saidXK A & A& KI NRf & |ye& ¢g2N] Q yoR doizQal yw
another

Wunnanps +ta | fFrg@SNIGKIFEG A& adZFFAOASYG F2NJ YS
GKS Ot ASyiliz O2NNBALRYR 66K 20KSNJ LI NIASas (KL

S9 was a trainee solicitor, so may not have appreciated all the costs of running ranaluti S6
was an experienced lawyer, a partner of their firm and a member of the Children Panel.

One lawyer spoke at length about the financial constraints and having to be realistic about how much
work they should do on a pyproceedings cas&he concluded:

WXAG R2SayQid YSIYy 6S IINB 2FFSNAYy3 | o6FR aSNIBAO
service when you are paid a ridiculously low amdunt.{ H

CKSNB gla GKS LRaairoAtAde 2F wSaOl tideytHe@mau ofK 2 dzNI &
work covered by the fixed fee; Legal Services Commission data indicate that only 1% of bills are paid at
K2dzNf @ NI G§Sao hySo3N® &BNEHErR(@RBIRD Gadiked fedinfeantithatishe

would not attend a revdw pre-proceedings meeting, but send a paralegal instead. (Other lawyers said

that they would try to attend review meetings, and qualified solicitors attended all but two of the nine

review meetings in the observation samglén one of the others, there &s no lawyer and in the other,

two trainees, one for each parent.) The limited payment meant the work was only economic if it could

be completed swiftly, with minimum inpwg or, alternatively, if case went into care proceedings, when

different rates and ules apply.

That links with another difficulty that the lawyers spoke about, that they are limited to a certain number

2F ySg OFaSa oWYIFGUSNI adrNIAQO LISNI @SN CANXa GA
month, in order to keep to this figer Two lawyers, from different areas, said that this meant they might

have to turn families away, telling them to find another lawyer, or asking them to come back the

following month (which may not be any use), or to come back when the local authoritydbaally

issued proceedings. On that, another lawyer said:

WCANRBRG 2F Fft GKFrdG Aa F ONI} LI GKAYy3 G2 ale G2 a
to you, they are going to go to another firm who will go with them for thegroeeedings
meeting ¢ so you are potentially losing out on care work, and the danger of that would be great,
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even for firms that are incredibly concerned about the financial viability of thisgibey
g2dA R adAatt GFr1S Ald0 o0SOF®S Al ¢2dzdZ R 0S | 234

Theidea thatthe preLINE OSSRAY3I& 62N] o+ a | wiz2aa fSIFIRSND 41 a
different areas. One of them used the actual words:

wLGQa | f2aa fSIFIRSNW LG O02aiGa YdzOK Y2NB (2 R2
andifé 2dz GNB FyR 1SSL) GKS OFaSa 2dzi 2F O2dz2NIix (K!
62NIKSBKAE SdQ

The lawyer stressed that this did not mean she would not do her best to prevent the case going to court:

L oL 4 A

WX GKS NBFa2y LIS2LX & RRYEKOAFI BRE] YRAYQH G SIRA X &
AYGSNBAalG =S¥7 282dzNJ Oft ASyd oQ

Despite the financial implications, this lawyer said that she would try not to send paralegals to the

meetings, and tried not to turn people away:@ 2 dz Ol y | f ¢ | @21dzNd | R ASansBL_J TORSSNIANG Q
necessary could ask the local authority to rearrange the date of the meeting. Indeed, a quarter of the

meetings in the file study had been rearranged to secure attendance of parents and their lawyer.

Key points

1 The meetings areised for a variety of purposes, notably @greecare arrangementsto agree
assessmentsto reinforce the child protection planand toinform parents that proceedings
would be brought

9 Parents were usually expected to speak for themselves in the meetjrand their lawyers
usually played a background role. Meetings were very often a discussion mainly between the
chair (usually the social work team manager) and the parent.

1 The conduct and tone of the meeting varied according to the purposes and the cistantes
of the case, the style of the team manager and the approach of the authority. Some meetings
O2dzZ R 0SS LRaAaAGADGS FyR SyO2dzNF I3Ay3I> 20KSNE 6 SNB
down of expectations.

1 There were different views about how mucroom there was, or should be, for negotiation.
There was recognition that many of the parents had been to many meetings before, and been
asked to comply with many agreements before.
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Most meetings were relatively short (twahirds of the observed meeting lasted 45 minutes
or less). Longer meetings did not necessarily mean there was more time for negotiation; one
area had longer meetings than the others, but this was to go through the list of concerns.

Lawyers often said very little in the meetings, soties nothing at all, but their presence
was crucial to the dynamics of the meeting. Most parents appreciated the support of their
lawyers. Experience and commitment was observed to be more important than whether the
lawyer was a qualified solicitor.

Childen and young people did not attend the meetings, except as parents themselves. Social
62Nl SNE al¢g Ad a GKSANINRES (2 NBLNBaSyid GKS
appropriate way for the particular meeting. Being clear in the expectatiorfdiee parents was

seen as the main way of doing this.

[ 20t FdzikK2NARGe adlFFF t221SR (2 GKS LI NByildaqQ ¢
Fo2dzi O2YLX eAy3a gAGK GKS GSN¥a 2F GKS | ANBSYSy
the first things they said to their clients, but they were concerned to clarify the terms of the

agreement, iron out any potential loopholes and ensure services were in place to support

their client.

Some meetings could be very difficult, and parents could get disged and angry. Practical
matters such as the size of the room, seating arrangements and the timing of the meeting
could make a difference.

Review meetings had become a regular feature of practice in some areas, but raise challenging
guestions about howmuch progress should be expected between meetings, how far apart
meetings should be, and how they integrate with other review processes such as child
protection case conferences.

t I NByidQa f1g8SNE 6SNBE 3ISYSNIffe dypiideddings | o2 dzi
work, but even so most of the observed meetings were attended by qualified solicitors,
including review meetings.

The legal aid arrangements, both in terms of lawyers with contracts for this work and
F@FAflrofS WY G0 S Nardfar panhitsit@fiid aledvyizt tdRact Yok theSr. A G
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Chapter 8

Findings 5: The impact of the pfgroceedings process
8.1 Introduction

Two main aims were identified for the pproceedings process (see above, section 1.3). First, the
process was intendetb reduce the use of care proceedings, diverting suitable cases from the courts

and resolving them in other ways (Judicial Review Team 2005; DfeS et al. 2006; TACT 2007). Secondly
(but no less importantly), it aimed to enable cases that went to court tddmded more quickly; using

the pre-proceedings process would allow local authorities to prepare cases better, particularly
assessments could be completed and alternative placements with family members explored before the
application was made. As a consegce, courts would be able to make decisions within the 40 week
timescale set in the PLO (Judiciary 2008). Reduction of delay for children was the main goal of the
reforms to care proceedings (MoJ 2008: 2).

This chapter uses data from the study to expltire impact of the pregproceedings process. It goes

beyond the final research question (see section 1.2, above), examining the effects of the process as a
whole, not simply the meetings, and its impact on the proceedings generally, not only on the issue of
contest but also on duration and outcome. The focus is on the measurable impact on cases, and on
explanations for these, not on what the parents felt about the letter and meeting, which are discussed in
chapters 6 and 7 above. The chapter examines imipatetrms of the aims of diversion from court and

more timely completion of court proceedings, and considers delay for the child through the length of
the whole process from the decision at the legal planning meeting to the final order in care proceedings.

8.2 Diversion

Diversion from care proceedings can be achieved in a number of ways: improvement in parental care;
alternative care in the family by agreement or following private law proceedings; or parental agreement
to children being looked after undetbsH n ® /' asSa GdKFd NS RAGSNISR 02y
involvement, at least in the short term, providing support services, financial support or alternative care.
Although avoiding care proceedings undoubtedly saves local authorities momay {ees and the cost

of legal representation provided by external lawyers) and staff resources (local authority lawyers and
social workers attending court and preparing statements), most diverted cases remain open to

OKAf RNBy Qa a S NI hil©BdeEtionot ciildranSneedzyldRsS Nike éfect of diversion on

the courts and on Cafcass is more marked; care proceedings applications are not made, and only a small
minority of cases, 3 out of 34 cases in the file sample, become subject to devaproceedings.

Without diversion resulting from use of the ppeoceedings process, the number of care applications

would be higher still.

Diversion may simply mean the avoidance of care proceedings as a result of improvements to parental

care achievedhrough improved skills and understanding developed at parenting programmes,

domestic violence intervention projects and by engaging with the social worker etc. There were 16 out
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of 34 cases in the file sample where care proceedings were avoided througbvienpents in parental

OFNB 2NJ Sy3al3SySyid ¢AiGK OKAfRNByQa aSNBAOSa 6asSs
diversion rates). There were 17 cases in the observed sample where the primary aim was improved
parental care, and of these 1fad not entered care proceedings at our folloy point (see above,

section 7.3). The Gooding, Kowalski, Mahmood and Merritt families are examples of this working well.
Better parenting was not the only feature which contributed to the decision not tagbrare

proceedings; difficulties in proving the threshold for care proceedings, sometimes as a result of passage

of time made a court application unattractive. For example, in case 2331 the fact that the toddler had
multiple carers would have made it diftilt to establish who had caused the injuries and whether the

father, who subsequently obtained a residence order, had any responsibility for this.

In other circumstances, diversidrom proceedings also means diversimanother care arrangement.

This mises issues about the legal basis for the arrangement, whether it is intended to endure and the
sources of support available to carers. Alternative care may be informal, subject to a residence or special
guardianship order or, in the case of care by theal authority with parental agreement under s.20;

carers may be parents, relatives or foster carers. It is common for arrangements between separated
parents to be made informally (HM Government 2004) and this is also the case for most care by
relatives (Hint et al 2009; Hunt and Waterhouse 2012). Arrangements may be positively agreed or
merely accepted / unchallenged because they are considered to be right or there appears to be no
alternative. Residence and special guardianship orders give carers passmansibility, clarifying

their role and supporting feelings of security. Poverty is a major problem for relative carers (Farmer et

al. 2013). Local authorities have power to provide financial support to relative carers with residence or
special guardinship orders on a measiested basis but rarely do so unless they have been directly
involved in making the arrangement. Children may be cared for long term under s.20, providing their
parents continue to accept the arrangement. Childrenins.20 card’dre2 2 { SR | FGSND OKAf RN
is subject to the same reviews as children on care orders but the local authority does not have parental
responsibility and cannot make plans without parental agreement. For this reason s.20 care can seem to
be impermanat. Most children in s.20 care are placed with unrelated foster carers but relatives may be
(and be supported as) foster carers.

There were 10 cases in the file study where alternative care removed the need for care proceedings.
Three cases were based aridrmal family arrangements, three cases on court orders and four cases
s.20 accommodation. Two of the informal arrangements involved children moving to live with their
father and one care by a relative, which appeared to be only a temporary arrangerhdettihe mother
completed drug treatment. The coudordered arrangements in the file study all involved residence
orders in favour of fathers. In two of these cases the fathers appeared to have taken the initiative to
bring proceedings, in the context mdlationship breakdown and alleged injuries to the children. In the
third case (4221), the local authority insisted the father obtain private law orders and agreed to pay his
legal costs, although the local authority lawyer advised that care proceedingtdsbe started. Four
OFasSa Ay UGUKS FAES addzRé ¢SNBE RAGSNISR (2 aodun F2a
grandparent. In the observation sample, four cases were diverted from care proceedings through other
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care arrangementgtwo caseswik A Y F2NXFf F NN y3ISYSyda Ay@g2t gay3a |
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child, but they remained as a family unit. Mr and Mrs Verney looked after theidgoamfor a short

period while their daughter undertook a parenting assessment, and he went back to live with her after

this was successfully completed. Belinda Charlery, aged 12, and Baby Fry both remained in s.20 nearly a

year after the preproceedingsm8 i Ay3®d Ly GKS CNB OFaSz GKS ol oeéQa
being assessed by the local authority for special guardianship. Agreement to s.20 accommodation both
secured care for children and undermined the basis for care proceedings whichitetesgzroving the

child is suffering significant harm. Where parents wer@cbJS NI G Ay 3 A GK | LX Yy GKI
best interests it is not possible to satisfy this test.

There was a third group of cases which were not clearly diverted frompcaceedings but where no
application was made by a local authority in the study. There were four cases in the file sample where
parents moved away (2 abroad), partly at least with the hope of avoiding proceedings. In another four
cases, the social workemade no further reference to the local authority lawyer so it was not possible to
know how care proceedings had been avoided. In the observation sample, the Hernandez case appeared
stuck; the plan made at the meeting had failed because the assessmentyagaseio longer

undertaking such work, leaving the social worker without information to establish how the family could

be helped.

8.3 Rates of diversion

Two distinct ways have been used to examine the rate of diverting cases from care proceedings to
accomnodate the different data in the file and observation sample and allow comparisons. For the file
study, it was possible to calculate the proportion of cases that did not progress beyond the pre
proceedings stage (PPP only cases) in the total sample ofwhees the preproceedings process was
used, taking account of the sampling percentage and excluding cases where the letter sent was a letter
of intent. This is the file study diversion rate.

Table 8.1: Diversion rate for the file study

Local Authority A B C D E F Total/ave
N PPP only* 7 4 4 10 4 5 34
(6) 2 4) (30)
Estimate of total use of PP| 33 21 15 30 16 12 127

excluding letters of intent

Net PPP diverted % 21% | 19% | 27% | 33% | 25% | 42% 28%
(18%) (12.5%)| (33%) | (24%)

*Figures in brackets exalle cases where parents moved out of the study local authority
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Table 8.1 shows the diversion rate for each local authority; the diversion rate for the sample as a whole
was 24%, with a range from 12.5% for E to 33% for D and F. It should be notedgligitta is not

based on the total number of care proceedings but only those (54%) where th@@reedings process

was at least started. However, given earlier findings that care proceedings are not brought unnecessarily
(Brophy 2006; Masson et al. 2008)s remarkable that local authorities were able to avoid proceedings

in almost a quarter of cases where they used theqmaceedings process.

An alternative way of calculating the diversion rate considers only the cases which actually had a pre
proceedngs meeting where there was a chance of divergiamother words, excluding those where the

meeting was used to inform the parents of the intended proceedings. To avoid confusion with the
2P0SNItf RAGSNREAZ2Y NI GS Ktk @sing this Bdadue BiRpossiklSto WY SSG A Y
compare the file and observation samples.

YaSSiAy3da RoBIBEAZ2YQ NI GS

There were 99 cases in the file sample where, as far as we can tell from the datgyrageedings

meeting was held. Of them, there w84 with a chance of the case not entering proceedings (i.e.

excluding the letter of intent cases). (In a few cases absence of meeting minutes made it difficult to

determine whether a prgroceedings meeting had actually taken place.) At the follipvsiage,

normally six months after the initial meeting, 32 of these 84 cases were still outside care proceedings.

(Table 8.1, above, shows a total of 34 diverted cases but there was fyqueedings meeting in 2 of

these.) Of the 32, four further cases areckided because the families had moved out of the local

authority area. This leaves 28 cases that did not go into care proceedings in the home authority out of

yn YSSiAy3da oKSNB (KAa gla I LlaaroAftArder I wYySSsi

There were 33 casan the observation sample, but in four the local authority intended to launch care
proceedings leaving 29 where there was a possibility of diversion. In one of them, the baby was still

born, so the case cannot be included in the analysis, leaving 28indihg of our followup enquiry

varied according to when we had done the fieldwork: in the authorities where we did our fieldwork first,

it was up to a year after the meeting. It was at least six months in all but two cases. At the time of the
follow-upe/lj dZANEZ Mo 2F (GKS vy KIR y28 3I32yS Ayiaz2z O NB 1
68%, double that in the case file sample. Seven of the 19 cases were still unresolved. The progress of

those cases up to the followp point makes it unlikelyhiat all seven would enter care proceedings, but

it seemed probable that some would, so the final rate is likely to be lower.

Even so, there is still a marked difference between the samples: this is explored in terms of the
differences between the author#és as well as between the time periods. Cases in the file sample were
in pre-proceedings in 2009; those in the observation study in 2010 and/ or 2011. It should also be
recognized that the numbers involved in this part of the analysis are small, anchthabservation
sample may be more likely to have included cases where there was better chance of diversion. One
reason for this is that the file sample includes a number of cases where parents did not attend the
meetings, or did so without lawyers, whichight indicate a lack of engagement. In the observation
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sample, at least one parent attended all the meetings where diversion was a possibility. There were two

cases where parents attended initial meetings without a legal adviser, but neither of themment i

care proceedings (Yardley and Charlery).

8.4 Differences in the diversion ratesanalysis and explanation

Table 8.2 gives an overview of the differences between the two samples. The analysis of the reasons for

diversion examines: 1) whether satisfay alternative care arrangements were made, or 2) the

LI NByiQa OFNB FyRk2NI O22LISNYI GA2Y AYLNROSR
parents separate, or children spend some time in alternative care and then return to their paveifts
there are different outcomes for different children. In these cases, an assessment of where the case best

fits has been made from all the available information.

There were three cases in the file sample where a meeting was held but the legahfaéed
insufficient information for us to say for sure what the situation was after six months. We know that

they had not entered care proceedings, but not whether or when matters were resolved.

¢rofS yodn WwWaSSiAay3da

RAOGSNEAZ2YQ Ol aSa

File Observed
sample sample
Meetings where there was a possibility of not 84 28*
entering care proceedings
Not in care proceedings at folleup point 32 19
Parents had moved away with children 4 0
Valid cases not in care procs at folloy point 28 19
Reasons for not entering care proceedings
Alternative care arrangements 9 4
32% 21%
Parental care improved substantially 6 7
21% 37%
Parental care improved somewhat 10 8
36% 42%
Insufficient information 3 0
11% 0%

*excludes case where child wadlgborn.
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Alternative care arrangements

There were 9 cases involving alternative care arrangements in the file sample, about a third of the cases
that did not go into care proceedings. These cases plus another case where the child was in s.20 care
werediscussed in section 8.2 above.

Ly GKS 20aSNBIF A2y al YL Sz 2yfte n 2F (KS WYSSiGAy3
care arrangements at the followp point. Two involved care by grandmothers: Mrs Fry and Mrs
Oldfield; Belinda Charlergmained in s.20 foster care and Simon Yardley was in custody.

Improved care and/or cooperation

Ly G4KS FAES alYLXSYET GKSNB 6SNB mc 2F (G4KS Hy o6pT:0
with their original parental carer(s) at the gixonth point, and standards of care and/or cooperation

with the local authority had improved sufficiently for the case not to go into care proceedings. The
NEASFNOKSNE AYRSLISYyRSyife a0O2NBR (KS RAGSNISR Ol &
were limitations in this exercise (notably, that it is based only on the information in the legal case file), it

gives an indication of the way that the case had been dealt with and the likelihood of a positive outcome

for the child. Reasons for caution abdbe outcomes included a lack of information or information

which pointed to orgoing, unresolved concerns.

Six of the 16 (38%) were assessed as having strongly positive outcomes (i.e. the three researchers
involved in the exercise all scored them posilyy. There were 10 cases where plans appeared not to be
addressing sufficiently the identified issues or were not being implemented; and 3 cases that were
closed very quickly after the pqgroceedings meeting with reports from the social worker that

eventhing was going very well now, but no other evidence for this. This is not to deny the possibility of
transformative change, or that adequate evidence was available to the social work team; but these were
cases where a legal planning meeting had decidatlittie threshold for care proceedings had been

met, and without clearer evidence on the legal file it seemed unlikely that all the necessary changes had
been made, or would be sustained.

LY GKS 20aSNBIGA2Y &l YLI S: (RESBEAEGNE wp aSHE GKSNB
child(ren) were with their parent(s) at the folleup point, and standards of care and/or cooperation
had improved sufficiently to avoid proceedings. As before, the researchers independently scored the

cases, assessing both prosesd outcome. There was agreement that 7 of the 15 cases (47%) had
positive scores on outcome. The reasons for caution echo those discussed above for the file sample.

Local authority differences

Another way of comparing the two samples is to examine fiffer@nces between the six authorities.
Key features are summarized in Table 8.3.
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File sample Observed sample
No. of | Possibles: i.e. PPM| Cases with no No. | Possibles: i.e. PPM| Cases with no
PPMs | excluding letter of | care procs at of excluding letter of | care procs at
intent cases (Nand | follow up* (N. cases | intent cases (N. and follow up (N.
% of PPMs) and % of % of cases) and % of
possibles) possibles)
A 25 19 (76%) 6 (32%) 6 5 (84%) 3 (60%)
B 13 12 (92%) 4 (33%) 5 5 (100%) 3 (60%)
C 13 12 (92%) 4 (33%) 5 5 (100%) 5 (100%)
D 22 19 (86%) 8 (42%) 6 5 (84%) 4 (80%)
E 14 11 (79%) 2 (18%) 5 3 (60%) 1 (33%)
F 12 11 (92%) **4 (36%) 5 5 (100%) 3 (60%)
Totals| 99 84 (85%) 28 (33%) 32# 28 (88%) 19 (68%)

*excludes 4 cases where families moved away # excludes 1 case where child dtitirn
**includes 3 cases with insufficient info to give reason

Table 8.3 shows the proportion of cases in each authority where there was a possfhilitygoing into

OFNB LINRPOSSRAYy3Ias YR (K2aS 6KAOK RAR y20® h@SNJI f
the same, 85% and 88%, but as noted earlier, the rate of cases not going into proceedings varies greatly
between the two samples3B% compared with 68%). The small numbers in each authority in both

samples mean that no firm conclusions can be drawn, but suggests differences to be considered. The
GrofS akKz2ga GKIG GKS WYSSiApeavaéen RAdiGanBuh@ive® NI G S JI
within each sample. Also, it suggests that practice in each authority maychanged over timgiven

that the observation sample relates to a later period. However, the ranking of the authorities stays

broadly similar; D has a high rate obea which did not enter care proceedings in both samples, and E

the lowest rate in both.

Two particular factors help make sense of these findings: the importance térigéh of timein the
pre-proceedings process, illustrated by looking at the duratibnases in authority D; and thmrposes
for which the meeting is called, shown by looking at the way the process was used in authority C.

i. Length of time in the prproceedings process
Tables 8.4 and 8.5 show the length of time that cases spent in thprpoeedings process, either
before they entered care proceedings, or they were signed off from thegpreeedings process for the
FAES YR 20aSNBF A2y alYLX Sad LT GKSNB gl a y?2
legal file indicagd that matters were resolved sufficiently to preclude care proceedings without further
incidents. This is not the same as closing the social work case; cases could remain open under a child
protection plan, or a child in need plan but no longer be subjethe pre-proceedings process and thus
at the edge of care proceedings. Table 8.5 also shows the unresolved cases in the observation sample.
Overall, threequarters of the possible cases in the file sample were resolved one way or the other
within six manths (61 of the 84), but that was the case for just under half of observed cases (13 of the
27).

T2 N
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Table 8.4 File sample, duration of cases where there was a PPM and diversion was a possibility

Possibles Entering care Closed to PPP/
N proceedings matters resolved
At/within Over 6 | At/within Over 6
6 months | months | 6 months | months
of PPM1 of PPM1
A 19 8 5 5 1
B 12 7 1 3 1
C 12 7 1 0 4
D 19 10 1 7 1
E 11 7 2 0 2
F 11 7 0 *0 *1
Total 84 46 10 15 10

*there were 3 cases with insufficient mfthe total number of cases not entering care proceedings is 28.

Table 8.5 Observed sample, duration of cases where there was a PPM and diversion was a possibility

Possibles Entering care Closed to PPP/ Still in PPP/

N proceedings matters resolved matters unresolved

At/within Over 6 | At/within Over 6 | At/within Over 6

6 months | months | 6 months| months | 6 months| months

of PPM1 of PPM1 of PPM1

A 5 1 1 3 - - -
B 5 1 1 2 - - 1
C 5 - - 1 1 - 3
D 5 1 - 2 2 - -
E 3 1 1 - - 1 -
F 5 1 1 1 - 1 1
Total 28 4 4 9 3 2 5

Looking in more detail at the 2009 file sample (see table 8.4), D had the largest number of possible cases
that did not go into care proceedings. One explanation could be that the threshold for the pre
proceedings process was too low in D. Howetlee nature and duration of the difficulties that these

families were facing makes it hard to argue that D used theppoeeedings process inappropriately:

these were like prd INE OSSRAyYy 3a OF 4Sa St A4SHKSNB | y RelyfoedJa OF €
case with only few difficulties, or low level concerns, to get this far in terms of local authority action; but
some other authorities may be more likely to manage cases with similar levels of contsidethe
pre-proceedings process, despitee expectations in th&uidancgDCSF 2008). Indeed, the lower levels

of use of the process in local authorities outside the study suggest that this is so.

An alternative explanation is that authority D is using the process really well, to extract umaxim
benefit from it giving families an opportunity to make the required changes, but not leaving it too long
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before taking legal action or ending the gpeoceedings process. There is a risk in closing cases too
quickly; there is the welknown tendencydr parents in child protection cases to make changes in
response to an ultimatum but to return to previous behaviour so that improvements are not sustained
over time. A practice of signing off cases swiftly may lead to a higher diversion rate in theesmort

but with cases returning later.

The contrast with authority C is notable, where all four cases in the 2009 sample that did not go into
care proceedings took more than six months to be resolved, and three of itsI20&Bserved cases
remained unrestved more than six months after the initial ppgoceedings meeting. This may be linked
with the way that the process is used in authority C, as a gateway to a specialist assessment, as
discussed below. Prolonged periods in the-preceedings process alsaise issues of delayed decision
making, discussed in section 8.5 below.

ii. Purposes of the prproceedings process
None of the observed cases in authority C had entered care proceedings at ourdpljogint,
although two were still causing considerablencern. The process of referring cases for a specialist
assessment, allowing time for it to be undertaken and then deciding how to respond, appeared to
prolong the time in preproceedings. Also, use of the ppeoceedings process as a referral mechanism
for a specialist parenting assessment may mean that cases are brought into the process that need not
be if referrals could be made differently.

All the children in the observed sample from C were already on child protection plans; the agreement at
the endof the preproceedings meeting was for the parent to comply with the terms of that plan. In

three of the cases, the plan also included a specialist parenting assessment. Two of the cases illustrate
some of the benefits and risks: that use of the procedaytedecisiormaking, or cases become stuck in

the process, without sufficient change to allow sign off, or a plan for use of care proceedings. In one, a
case of suspected physical abuse, the assessment went well and at ourdpliemgquiry, nine months

after the meeting, the case was out of the ppeoceedings process. The social work team manager
0K2dza3KG GKFG GKS LINRPOSaa KIR 0SSy STFSOUA@®S Ay 3S
concerns. Another of the specialist assessment cases wasagtilhg considerable concern at the

follow-up point, seven months after the initial pfgoceedings meeting. There was ang@uoing pattern

of the parents saying that they would do the things the local authority required, but not fulfilling them.

It appearedhat little progress had been made despite the time in the-preceedings process.

{2 AG A& LkRaaArAofS GKFG AT GKS |dzik2NARG&@Qa LINRPOSR
the pre-proceedings process, some cases may not need to gatimtso, if the focus were not on

accessing assessment, more consideration might be given to what else the local authority wanted to

achieve, particularly what had to change if proceedings were to be avoided.
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Changing use of the process?
Purpose andimting

Another possible explanation for the different diversion rates is that the use of thenaeeedings

process has changed over time, and rather than being used as-ialdéy alternative to care

proceedings, it is now being used earlier on, mora agep up for child protection cases. If it is used
earlier, then (in theory) there is more chance that parents will be able to make the required changes.
There were mixed views about this from the interviewees, and the evidence does not suggest that ther
has been a widespread, consistent change in this direction.

Given the widespread disillusionment from local authorities about the way that the courts routinely
ignored or devalued their prproceedings assessments, one would expect there to have beea B
thinking of the way that the process is used. However, views differed about what tfighkéng has led

to, or should lead to. It could mean simply using the protess or using itmore selectivelywith a

clearer idea of what type of assessmeigire most appropriate under the process. For example, legal
staff in one of our authorities expressly talked about not doing residential assessments under-the pre
proceedings process, because of their experience of being tolddo them.

Alternatively,it could mean using the processtrlier, as a step up from child protection conferences,

with a tight written agreement. This need not involve a referral for any extra or specialist assessments,

2dza i WY2NB 2F GKS &l YSQI Wit soti&l Bork¥iSity, Be@lth giskor LI NBy G | f
appointments, domestic violence support programmes, nursery school attendance, and so on. The

difference from a child protection conference is that now lawyers are involved. So entering pre

proceedings focuses ondlbenefits the process can bring in terms of engaging parents, not creating a
framework for, or access to, assessments. One team manager, in response to being asked whether the
process had changed or evolved in her area since its inception, said th& it BaS Cafothér tod! in

2dzNJ 02E F2NJ GNBAYy3I (2 62N] 6 A ((BWM7). Sha thoughtthatlay 2 NR S N.
benefit of the preproceedings process was that it allowed the authority to have meetings with the
families and solicitors befor@ KAy 3a 3ISG G2 Iy WIROSNEINARFE ONRAAAQ
suggests willingness for earlier, more flexible use of the process. Other interviewees were less convinced
about that, conscious of duplicating the child protection process. A teamagex in a different

authority was adamant that the prproceedings process should not be used as an early warning, but

kept as a real alternative to care proceedings:

X AGQa lo2dzi ISGAOGAY3I + &aSNAR2dzda YSaAa®HISDLUSI GNAZE A
trying to play a game or use it as a lever, then people will pick up on that and it will become

another child protection conferencBWM6

As noted earlier, there has been an overall decline in use over time (see above section 2.6). Als®, there i
a trend for authorities that are already high users of the process to continue or even increase their use,
whilst use in lowuse areas has declined.
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Confidence and skill

A related aspect is that confidence in using or not using theppoeeedings progss may have increased
between 2009 and 2010, with local authorities becoming clearer in their expectations of the process
(and how the courts are likely to respond to it), and more experienced in using the meetings to achieve
the desired changes. This ¢dumean that they were less likely to use the process for cases with a low
likelihood of change, or those which needed expensive and-tiamessuming assessments (because they
anticipated that the court would only require these to be repeated). This wasaiolrtsomething that

local authority social work and legal interviewees spoke about, but again it was hard to detect a
widespread and consistent pattern. Furthermore, whilst there were certainly examples of skillfully
chaired meetings in the observationrsple, there were also meetings which did not go at all well.

Finally, it is worth noting that there were different experiences of the process within as well as between
local authorities. So, in one area a private solicitor perceived that all thpneeedings cases

eventually went to court, whilst another held that there were successful diversion cases. Both may be
true! The point is that experiences vary.

8.5 Delay

The timing of care proceedings applications is a matter of judgment. Local authoritygeranewyers

and social workers have to balance the benefits for and against intervention with the demands of the
legal process and prioritize cases in the face of finite resources. One consequence of this is that
applications for court orders are frequiyp made in response to a child protection crisis (Brophy 2006;
Masson et al. 2007). Without an incident, cases of neglect or emotional abuse may remain at the edge
of care proceedings for long periods. The-preceedings process provides a framework whiould

help avoid delay in such cases, or, alternatively, allow it to continue. This section examines the extent
and causes of delay in cases where themeceedings process was used.

The preproceedings process has the potential to delay the proteatibchildren; indeed, by inserting

processes between the decision that the threshold for care proceedings has been reached and the
application, delay appears inevitable (McKeigue and Beckett 2009). There is no point in adding stages
before a court applicén unless sufficient time is given for parents to begin to address the local
FdziK2NRAGeQa O2yOSNyad ¢ KS -prdceedings proCeksilGes roldageRiér & dzo 2
children if the time is used to work with parents and this succeeds inawig their care. However, the

duration of the preproceedings is important for children where the application to court is delayed,

particularly if the time spent with poor care or unsettled arrangements is also extended. Cafcass

Jdzl NRA I ya pplieafidesin 48.0% af £s@mple of 2008 care cases; the figure had reduced to

Hy @dg’z F2NJ I O2YLI NI o6fS wnmm &l YLX S o6dzi -Y2NB GKIy
proceedings process (Cafcass 2009: 13, 2012a: 8yoRredelay would be of lesoncern if the

process led to more timely completion of court proceedings, but this had not happened in the courts in

the study areas, see section 8.7, below.
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This section focuses on the length of the jpreceedings process for cases that resulted meca

proceedings. It compares the mean length between the legal planning meeting and the application to

O2 dzNIi -ITBRINO SVIRBYy 34 YR dadomMQ YR WO2daNIi-2ytfeQ OF aSz:
LINE OSSRAYy3Ja LINPOS&dad LYVAaSKABNBYAKYVOBRARSRt 8HGRNWOF dz

The average time between the legal planning meeting and the application for care proceedings was 96.1

days; it was 10 days shorter where proceedings took place shortly after birth, reflecting the relative

urgencywith which applications were made for new babies. Excluding the cases relating to new babies

where the date of the application is linked to the date of birth, there were notable differences between
YILINBE2 OSSRAY3I& | YR & Do M QrossyhR6 autbozitezNTvhe thé @eQ OF aSax |
proceedings process was used, the mean duration almost doubled to 171.9 days; correspondingly, cases
going direct to court did so in an average of 57.3 days (just over 7 weeks), see table 8.6. The averages for

the 6 lccal authorities varied; D and F progressed-preceedings cases more quickly and E took longer

2y @SN 3ISs FYyR FIENIE2y3ISNI F2NJ a2YS OlFlaSad ¢KSNB
average time taken to apply for court by A and D weisé that in B, E and F.

Table 8.6 Mean period between legal planning meeting and care applicatiol

(days)*

Case Type Local Authority Mean N Std. Deviation

PPP and s.31 A 189.67 9 144.754
B 176.50 8 142.944
C 164.33 6 140.459
D 131.71 7 31.373
E 221.25 8 153.505
F 118.60 5 57.344
Total 171.86 43 123.602

Court only A 92.25 12 97.116
B 37.30 10 65.977
C 60.24 17 170.840
D 71.33 21 112.507
E 35.33 21 45.925
F 22.67 3 15.011
Total 57.29 84 106.554

* excludes prebirth cases, thats cases where the legal planning meeting occurred before birth and the
care application was made at birth or shortly thereafter.
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There are three specific points in the goeoceedings process where cases got delayed: 1) between the

decision to use the press and sending the letter; 2) between sending the letter and holding the
YSSGAYIT YR o0 &adzmaSldsSyidtes 6ST2NBE GF{1{Ay3 I OdGAz2
care.

1) Sending the letter

It should make little difference to the time betweergld planning meeting and sending the letter

before proceedings that the child has not been born, so all 99 where the date of the letter was known
have been included. It took on average 19.4 days for theppoeeedings letter to be sent; letters of

intent were treated with less urgency, taking 24.7 days. This is a substantial time, particularly given that
a standard form of letter was almost always used and the social worker only had to draft a list of
concerns, and in some authorities a statement of exatenhs or draft contract, all of which should have
been considered when the case was referred to the legal planning meeting. However, many of the
letters were sent far more quickly; half were dated within 8 days of the meeting.

Closer examination of th2l cases where letters were not sent within 3 weeks of the legal planning
meeting identified a number of factors linked to delay. There were cases where the social worker clearly
had other priorities in the case such as obtaining further evidence or coimgpline core assessment.

Other letters appeared to be delayed because they were not seen as important; there were 6 cases in
Area A where a month elapsed between the meeting and the letter for no apparent reason. The letter
in case 1301 appeared to haween prompted after the mother sought legal advice having been

informed orally, weeks earlier, that the local authority was planning proceedings. In other cases, sending
a letter was an alternative plan, if parents did not agree to s.20 accommodatiolst warents ce

operated, the letter was unnecessary, and might also unsettle matters. In case 2121, the father was
gravely ill and the plan was to hold the meeting only when he recovered, meanwhile the social worker
was advised not to discuss plans to frigroceedings lest the parents cease to agree to s.20
accommodation for their children.

Area C had a higher proportion of cases where the letter was not sent within three weeks of the legal
planning meeting, many of these delays occurred during the sunmmiédtay period. Also, the focus on
using the preproceedings process to get agreement to an externally provided assessment may have
made the sending the letter seem less urgent.

In their interviews social workers and managers acknowledged that lettems ma always prepared
promptly, as discussed in section 6.2, above.

2) Holding the meeting

The date of both letter and meeting were known in 83 cases and the time between the legal planning
meeting and the meeting in 101. The average time between the ldgahing meeting and the pre
proceedings meeting was 39.3 days, and 17.8 days between the letter and meeting. There was almost
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no difference in the time it took between the letter and the greoceedings meeting for letter of intent
and other cases; all thedditional delay in these cases occurred before the letter was sent.

The comparison in the time taken between the letter and meeting excludes the letter of intent cases. On
average 18 days elapsed between the letter and the meeting but there was aavige within all local
authorities with the exception of D, see table 8.7. Meetings took place more quickly in D, E and F, on
average within 12 or 13 days of the letter. In A, it took more than twice as long to hold a meeting, on
average 29.8 days.

Table 87 Number of days between the letter and the meeting in ppeoceedings (not letter of intent)
cases*

Local Authority Mean N Std. Deviation
A 29.83 12 44.354
B 16.33 12 13.473
C 20.69 13 11.146
D 13.15 13 5.398
E 12.00 9 11.203
F 13.37 8 14.111
Total 18.04 67 21.491

*includes cases without care proceedings and excludes cases where either the date of the letter or of
the meeting were unknown.

Much of the delay in holding meetings resulted from meetings being postponed, either because parents
were unalte to find a lawyer who could attend on the date set, or they simply failed to attend. Local
authorities tried to rearrange failed meetings, a reflection of their commitment to the process.

Meetings were postponed in 17 of the 67 cases; where meetinge net postponed, they took place

on average within 10.7 days of the letter. Attempting to hold a meeting quickly could be ceunter
productive; parents were simply not able to arrange for a lawyer to attend at short notice. The much
longer periods in tabl8.7 reflect very substantial delays in cases where meetings were postponed, and
the high number of cases where this happened in Areas A and B. Only Area D avoided postponements,
but it still had cases where parents failed to attend.

3) Deciding to end the prproceedings process and bring care proceedings

5SSt @SR | LIX AOFGA2Y G2 O2dz2NI Aa SFaASNI 2 ARSYGAT
al. 1983) and the bias against the use of proceedings can combine to produce a perception of

engagenent and progress so that the pygoceedings process is allowed to continue for too long. A

view that the preproceedings process @&other stegrather thana step upn protecting children, or

that the original threshold was weak, appeared to inhibitlier action. In addition, where the concerns

are of neglect, the passage of time without an application to court weakens the case for a court order

because lawyers and courts find it difficult to accept that harm which has been allowed to continue for
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months can suddenly become so significant as to justify intervention. Consequently, only an incident or
substantial deterioration in care may be enough for the ineffectiveness of theneeedings process
to be recognized.

The file sample included 99 caselsare it was known that a prproceedings meeting took place. In 70

of these cases care proceedings were subsequently initiated, including 16 (23%) where proceedings
were planned at the date of the pjgroceedings meeting.€. letter of intent cases). Irhie remaining 54

cases, the pr@roceedings process was intended to provide a period for the parents to engage with
OKAf RNBYyQa aSNBAOSas F2NJ I aasSaavySyid FyR AYLNROSYS
planning meeting and the care applicatiomsvl57 days for the cases with only one-preceedings

meeting, with half the cases that entered care proceedings doing so within 110 days, just under 4
months. If more than one prproceedings meeting was held the period was longer, an average of 211
days with half the cases entering proceedings in under 170 days, around 6 months. These periods do not
support the view expressed by lawyers that the-preceedings process is only used very late in the

day, giving parents no time to address the concernssfdean et al. 2009, 20; De Haas 2008).

¢CKSNE ¢SNRPOBSSRANBE YR adomQ OFasSa ¢gKSNB Y2NB (K
planning meeting and the application to court in care proceedings. In 9 of these cases there was only

one preproceedirgs meeting, 4 had two meetings and one case had three meetings. Most, but not all,

involved some delay, that is, a more timely application to court could have been made. For example, in
OFrasS pmum GKS Y20GKSNJI I LILISI NB R icészaddieSsinGhérbslbIdnged 6 St f
misuse and caring for her children while her former partner was in prison. On his release, she started

misusing drugs, joined in his offences and was arrested; the children were taken into police protection

and care proceeds were started. A few involved delays at all stages of theopyeeedings process.

These cases were marked by indecisiveness. Sometimes there were long periods of social work concern

with little parental engagement before the pggroceedings process watarted. In some, lawyers were

doubtful that the threshold was met, refusing initially to authorize the use of the process. In others,

there were long periods without apparent parental engagement but no further referral was made to the

local authority lawer. Most children remained at home throughout but nearly a third were in foster

care or living with relatives, so taking legal action may have appeared less urgent. In half of these cases

the application to court was finally provoked by a specific evamincident where the child was injured
2N £t STl 6AGK2dzi OFNBZ Iy SELISNI |d4a8SaayvySyid NBO2YY
to s.20. Case 5201 provides an example of delayed degisiding:

Case 5201: The parents were separated. The fatfas in prison as a result of his violence to

the mother, who had spent time with the children in a refuge. The mother was adwng

heroin user, currently on a methadone programme. There was a long history of neglect of two

boys, aged 2 and 4 yearsgtolder child was insecurely attached and there were concerns

Fo2dzi GKS @2dzy3SNJ OKAfRQ&a GGl OKYSyido ¢tKS OKA
protection plans in each; the current child protection plan had been in existence for 18 months

when the preproceedings process was started.
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In September 2009, a legal planning meeting authorized the use of thprpoeedings process

becauseof @y SSR (2 Saol t I ( Sfolibvidry faifure Gf $hée mazh@r tod SNA 2 dza y' S 2
improve her care of thehildren. At the first prgproceedings meeting, the social work team
YIEYylF3SN (G2f R theKoBal avtRoiiti véabldraiviid aline the sand to give [her] an

2 LILJI2 NJi dzy A G & (i 2 Th¥ Writteh adreenyfeft sequired théldiather: to-operae

with the community substance abuse team and a parenting assessment; attend a parenting

course; ensure the children were registered with a GP; allow access to a family support worker;

and take/collect the children to nursery/school on time. It was mddarcto mother that if the

GSNXa 2F GKS 6NRGGSY INBSYSyld 6SNB ywthia YSG GK
view to starting care proceedinggs) !  NIJprdckeslings midhg was set for a month

hence; the mother turned up too late for thimeeting to go ahead and it was rescheduled. The
rescheduled meeting had to be cancelled because the social work team manager was required

at court. The review finally took place at the end of November. The mother had made some

progress.

At the end of Jauary 2010, the social worker contacted the local authority solicitor because the
mother was not adhering to the written agreement and had still not attended the parenting
course. A further prgroceedings meeting was arranged and a new written agreemeawial

up but this merely repeated the original one. The social worker had not completed the
parenting assessment. The mother complied for a time. In June 2010, the social worker noted
that the older child was not attending school regularly and the famibpett worker had been
denied access to the home. The local authority lawyer advised a furthgrrpoeedings

meeting and urgent completion of the parenting assessment. There was no further pre
proceeding meeting at this point.

In September 2010, the cases referred back to a legal planning meeting; there was a longer

fAdG 2F O2yOSNya AyOfdZRAYy3I GKS Y2GKSNRa NBLISIH G
contact with the children and failure to comply with the written agreements or engage with the

sevices offered. Care proceedings were authorized with a furtherppoeeedings meeting

F NN} y3ISR (2 RA&Odzaa GKS t20Ff FdziK2NAG@Qa LI Iy
0KS Y2GKSNI g1 a OSNE Oralyifightén&dhy the thleat dfgae (G K 0 & KS
proceedings and would attend the parenting course and enter rehab. The local authority

solicitor prepared the care application but before it could be filed the mother moved away to

another area with the children. A transfer childopection conference was held; the new local

authority started care proceedings at the end of November 2010.

The length of prgroceedings in cases where care proceedings were not initiated

The preproceedings process was only formally closed in 24 of shea3es that did not enter care
proceedings. Only one of the six local authorities had a formal process so that parents were routinely
informed in writing that they were no longer subject to the gyeceedings process. Elsewhere this may
have happened imirmally but was not recorded on the legal file, thus the position may have been
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unclear to the legal department. Where the end was known, thegozeedings process lasted on

average 279 days (almost 40 weeks) longer than for the cases entering caredingse Whilst the

practice of keeping cases on the process for a long time may be positive, encouraging continued

parental ceoperation, it may have negative effects, allowing the acceptance of very limited change for a
substantial period in the belief #t the parents are working towards adequate care. Avoiding delay in

the pre-proceedings process necessitates repeated appraisal of parenting, the care children are

NEOSAGAY I |2yB5 NUIINBRWG 50k (12 OKAf RNByQa aASNBAOSazr KSt

86LYLI OG 2y O02dzNIi LINRPOSSRAy3IAY f20Ff FdziK2NAGE&S LI

The preproceedings process was intended to shorten care proceedings. It could do this by ensuring
cases were better prepared by the local authority so that there l@ss need for assessments during
proceedings and by facilitating agreements between the parents and the local authority, which
narrowed the issues requiring a court decision. Care proceedings are known to take longer where there
is heavy reliance on expeassessments, and also where matters are disputed; cases requiring longer
hearings, generally those where the court must hear substantial evidence, also take longer because it is
difficult to find space in court timetables (Masson et al. 2008; Familjcéu’eview 2011a, b). However,

for the preproceedings process to have these effects the courts had to change the way they considered
care applications. Judges would have to use their case management powers: to maintain the focus of
the case; to refuse apigations for assessments where there was sufficient information to establish the
threshold for care proceedings and/ or the order to be made. At the time the research began in April
2010 there were indications that court practice had not changed (Fom&tawn 2009; Jessiman et al.
HAnngposS FYR GKS @ASge GKIG GKS O02dzNES 2F LINRPOSSRAY3
the guardian, not the judge, was confirmed through observations of care proceedings (Pearce et al.
2011).

Our interviews wth local authority staff and private lawyers, and the focus group with judges, reveal a
strong and shared perception that the introduction of the ym®ceedings process did not change court
practice. The disillusionment of local authority social work kgl staff has already been discussed in
Chapter 5.5. This section adds to that, by giving more detail on local authority views, showing how they
were still wrestling with questions of how to get the geeoceedings work noticed and what sort of pre
proceadings work might have enduring effect in court. It then adds the views of private lawyers, which
convey their expectation that the court will, almost inevitably, want to make a fresh start with
assessments in care proceedirghey see this as a featuid the ethos of care proceedings. The final

part of this section gives the views of the judges.

Local authority perspectives

The view from local authority lawyers and social work staff was that the courts did not generally seem
interested in their use ahe preproceedings process. This cut both wagyscal authorities were rarely
criticized for not doing so, but little attention was paid to the work done under it. There were some
exceptions to this; SWM6 described a case whirewent to proceedings,nal at the first directions
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KSFNRY3 AlG 61 a Oly26tSRISR 08 YIIA&AGNIG8a FyR (K
O2YLX SGSR (KS I &aSshatiodghtit NER2INhiake al iR rdednthixt foas e
YWoSOFdzaS GKS GRMIRRNBWQSF I Nzt MRAF Y O2y OSNYy SR GKS |
R 2 y Shisém@nager noted that this was unusual, but it was something she hoped to build on. Despite
RAAFLILRAYUGYSYld 6A0GK GKS O2dz2NI Qa NSilt§idgroavgrEwiti KS £ 2 O
the pre-proceedings process (as discussed in Chapter 5, it had become a routine part of their decision

making processes) and to ensure it was taken into consideration at court.

One of the lawyers said that she thought the y®ceedings work was respected, but

YX (GKFG R2SayQi aid2L) 6KS OKFfftSy3aS 2F GKS NAIK
auntie so and so has come up, or the grandmother has come up. So | think the court is still
gNBadftAy3d o hinkitmaked-aildifferehce. Rigesé My beione or two cases that it

has, and that would be in a case with accepting the social work assessment and a really dire

KA a lLA3eR ®Q

So, the view here is that there might be some circumstances wherpnpeedingsassessments and

the record of work undertaken to engage the family and promote change could stand up in court. These
might be if it was a notably extreme case, if it was uncontested, if no other relatives put themselves
forward, if the precourt assessmenwas backed by guardian. It could be argued that these examples
underline how little regard was paid to the ppeoceedings work: only in the most straightforward

cases was it thought to carry any weight. Another lawyer mentioned that some sorts of asgessm

might be more enduring than othersthe example she gave was a cognitive assessment, which was
seenadVLINB (i (i& FAESR(LASIA. Hdme\@K évehThS was hod d@rtain; a social work
manager from a different authority commented that thesichhad cases where the court had ordered

them to do new assessmert8LJ: NIi A Odzf  NY¥ @8 Ay GKS INBIF 2F fSFNyYyAy3
expert, so they tend to want us to go to a specific agency because the parents argue it is not a fair
assessmein (SWM8).

Staff in authority C had mixed views about whether their parenting assessments, commissioned from an
external agency, were accepted by the courts. These were usually accepted, and the authority had been
praised for some of them (SW11, SWM8, DAST in other cases, further assessments had been

ordered. One lawyer said:

YX a2YS 2F G(KS OFrasSa ddKIG 6SQ@S GF1Sy Ayaz2z 02d

the work that we have done inptelN2 OSSRAYy 3a X dzy ¥F2 Nl dzy eyh&t &8¢ G2 2

been for the court to allow the parent further assessment, sometimes even a further parenting

FaaSaalySgaidzZXRy Qi ale GKAy3Ia adkNI F3IFAYy O2YLX S

I RAFFSNBY(G gFed ¢KS& Ad\AQI aaddai Y&SIyal ¢ &2 K KISyE2 K

GAYS (GKS LI NByida IINB LINBaSydadAy3a a | O02dz)x Sz 2
I &

R2 I RAFTFSNBy aSaaySyu G2 FRRNBaa GKIFG FaLls
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The issue identified in the quotation is about the difference between repeat assessments and new
assessments, and the rather blurrBdA 8 G Ay O A2y 06S0G6SSy GKSY Ay LINI OGA .
sought to exploit (S2, quoted below). One strategy that local authorities had developed to try to reduce

the chances of the prproceedings assessment being challenged in court, was to showttbedf
AYAaGuNYHzOGA2ya F2NIAG (2 GKS LI NBy(aQevardsod, KASKG 2 NB S
said that the court might ask them 4§ NI O S NJi {ske/Thaptér’syt abava).

Such differences in the way the courts reacted to pne-proceedings work are reflected in the
following comment from a social work team manager:

WX &2dz OFyQild LINBRAOG K2g (GKS O2dz2NI A& 3I2Ay3 G2
combinations of guardians and judges and benches which work in certain lvalysost looks

like you can take the same case in front of three different judges and different guardians and

O02YS 2dzi 6AGK GKNBS RAFTFSNBYy(d 2dzid2YSad ¢KIFG A
G2 dzZAISWMS5GKAY ] ®Q

t NAQGFGS fst 68SNAQ GOASg

The solicitors in private practice were well aware which cases had been-prgmeedings, even when

GKS&8 6SNB | OGAy3a FT2NJ GKS OKAf R PRMGKIES No idd ¥ & K LI NS

and signed written agreements wekéA vy (i K §085 adley’ R, S4, S7 and S17), and often the social

work statement referred to breach of the agreement in their initial statement (S4, S11, S17). These

a2t AOAG2NEQ 3ISYySNIt SELISNASYyOS gl a GKFEG dree OF £ | dzi

proceedings process (they were practising in areas with high use of the process), and if the meeting had

not happened there was a reason for it (S2, S17). One solicitor recounted how they had (unsuccessfully)

raised the failure of the authority to ug@e-proceedings:
Yodod L KFEGS R2yS | 20 2F LRaAGA2y adkiSYSyida
LINE OSSRAYy3Iaz: ¢gBNROBFREYHE OBSSGIANBY LQPS S@Sy 3
Fy ' NIAOES c¢ A aadzewhe codrtihasigit §n applicamddibef@@itSthay QG O NJ
gKFEG AG Aa RSIfAY3 YR AU RB®aAayQu NBFffe OFNB

Whilst this solicitor appeared unusual in challenging applications to court withoypnoeeedings, the
experience that the couriook no notice of preproceedings was almost universal:

WKS O02dz2NIiQad NBAaALRyaSK 2KFEGiQa GKIFIG GKSyK 2S8ff
LINE OSSRAYy3Iad ddd o6& G(KS GAYS ¢S 3ISGH G2- O02dzaNIix
proceedingsreadd X LGQa agKeée KI @S &2dz 6NRdAKI® GKS Ol as

Another lawyer sai KS O2 dzNIi R2Say Qi S @SySi#hzaadlanothér AGd LG R2 S
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WX ¢gKSYy GKS YIFGGSNI 32Sa (2 O2dzNI csiht$hey ! 8 KI @S
are looking for etc.,, sothe ptelNR OSSRAYy 3&a YSSiAy3a Ay a2YS NB&LIS
gAGK Al X Fd GKS SyR 2F (4KS RIeé G4KS f20If I dziK
want to prove, do you see what | mean? Regardli@ss @ K S (i K S NJ { kfsoddedings 6 SSy |
YSSGAYy3ASI@ NI y2i( Q

The point is that care proceedings are forwdir® 2 { Ay 3T (G KS @2 idshds rathel thah 2 Odza S R
taking proceduralpoin@ o0 { mMT 0 FyR O2dzNIi GAYS &I omdefingthdi SR ¢ KS
care proceedingg examining the local authority case, considering the need for further assessments and
deciding what orders to make:

WX SOSNRBOIKAY3I (KSy F20dzasSa 2y wiKS 20t | dziKz2
persuadingtheateNIi G2 YI 1S Iy 2NRSNI FYyR GKSNB AayQi NE
woLiQae ¢KIG R2 ¢S R2 FTNRY KSNBK 2KFG aasSaayvySy
A (96 Q

The fact that the case had gone to court meant that the-preceedings procedsad been unsuccessful

F2NJ LI NBydaod {2 GKS O02dz2NIQa&d RAANBIFNR 2F AlG &1 & N
wasWa ik NIAy3 FNRY aAO0ONI G§OK | I(SH)Y It xearBtha@theyedirt waulNB y G & |
not rely on work, includig assessments, done by the local authority before the application. Pre
proceedings work was not a limiting factor in seeking further assessments:

WX ¢gKSy @&2dz OG F2NJ I OftASyid Ay OFNB LINRBOSSRAY

to think of the client; you have got to do the best for the client, and if there was a positive
FaaSaaySyid GKSy ¢S ¢2dzZ RyQld 06S Ay 02daNI® LF (K
be in court, but you are going to argue as hard as you can for your ¢lerthe assessment

KFR K2fSa Ay Ad FyR KFd Aa ¢gKeé ¢S ySSR I FdzNI
@2dz FOG Ay GKIFIG OtASyidiQa o0Sad AyaSNBadGaszx az2z @2
and get the clientto have the dRil NS dzy A 1 SR éSRGI K KAY 2NJ KSNKQ

Judicial perspectives

Attendees at the policy seminars arranged to discuss preliminary findings and their implications for

L2t AO0& SyO2dzN} 3SR GKS NXaSHNOKSNAR (G2 200GFAy 2dzRAO
explanations for the lack of difference in the way courts dealt with cases that had been subject to the
pre-proceedings process. In response to this, a focus group was arranged with 7 judges (3 district judges

and 4 circuit judges) who heard care cases. Thamegison given for the court not taking account of

the work done under the prgroceedings process was that the court was unaware what this was, or

even that the preproceedings process had been used:

“

LISNA Sy O0S A& (KL ntdduatientdBrbag SaNdfthé &€ y 234 F2 N
RAy3ad ¢KSNBQa LINRPolofeé a2YSGKSNB Ay (GKS

Ya e

SE
LINE OS S
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NHZY Y 38 GKNRdAK AGET 65 O02YS | ONR&a AdGz FyR Ad
become something relevant to anissueitha NA aSa® . dzi Ad R2SayQid NBI f
generally speakingA i R2Say Qid 7T 3udge6zNS OSNE YdzOK®Q

Wt NBadzylofteé GKS FAY 0SKAYR (KA&a ¢K2ftS LINRE OSRdzN
proceedings which would enable the parents to buy into the amjplg and to agree the sort

2T aaSaayvySyida GKIG 2daKiG G2 6S YIRS X a2 GKIFG
Y2NB 62NJ] 06SF2NB LINPOSSRAy3Ia o0S3rys X a2 GKI G

FILOSR gA0GK GKS | dzYl y albvaragam with bdiegevidenf & a6 SQft £ ad
FaaSaaySyidaégd X ¢KS FFLOG GKIFIG 6S R2y QG NBlLIftfe vy

LJdzNLJI2 & S J@lged A NB & ¢ Q

Additionally judges expressed scepticism about the value of the process because letters were not
wril G Sy Ay GKS NBOALASYy(GaQ fFy3adzr3S 2N 6KS LINRPOSaa
little time to make the required changes. They preferred cases to come direct to court so that they could
control what was done, and felt that the pproceedings process would only serve to delay cases which

would inevitably need to come to court.

These judges were aware that local authorities were discouraged from undertaking assessments in

advance of proceedings by court decisions to order further assests and, particularly, to expect the

local authority to contribute, financially, towards these. However, they felt constrained to allow parents

G2 200FAYy TFdzNIKSN) FaaSaayvySydaz a2 GKS t20Ft | dziKz2
becausei KSe& FStdG GKFdG f20Ff FdzikK2NAGe a20Alf 62N] SNEC
often merely reflected what their managers wanted; and to prevent their decisions being overturned by

the Court of Appeal:

WotKS LINROSaas e i ttereRvasmankidhani¥hdaddourtdobus to say more
NREoOodzalfe GKIFYy ¢S KIFI@S Ay GKS oQF AMd2RIB2dz R2y QiU Yy

YoLBlQa a2 YdzOK SF&aASN (2 aleészr aLISYR mMpZnnn R
2 O O datige »

These judges &re not unique in mentioning the spectre of the Court of Appeal (Pearce et al. 2011).

Indeed, the former President of the Family Division sent a letter to judges on case management in

response to concerns he had heard about the need to order further reforavoid criticism of their
decisions (Wall 2010).

8.7 Impact on court proceedings: statistical data

The following analysis tests the hypothesis that courts did not change the way they dealt with cases

which had been subject to the pqgroceedings process by comparing key aspects of care proceedings

for cases in the file sample with and without the process. In this analysis cases where a letter of intent
6[2L0 sl a aSyid 6SNB 3INRAzZLISR gAGK WO2dzNLI 2yfteQ Ol a
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There was nothing to suggest from the files thia cases had not been adequately prepared. Almost all
applications included key documentsa schedule of findings; an initial social work statement and a care
plan for each child. These documents were present in a higher proportion of cases whiokelmad b
subject to preproceedings but the difference did not reach statistical significance.

Duration

At the end of the research 5 of the 173 cases where care applications had been made were still

incomplete, and there were another 7 cases where dates ofiegdn or completion were missing,

leaving 161 where the length of the care proceedings was known. The average duration for these cases

was 51.9 weeks, see table 8.8. This is substantially longer than the 40 week target originally set in the

PLO (Judicid&r HnnyoT 2yfeé mdop OFasSaz mmoy: gSNB O2YLX SGS
GFNBSG GAYS 2F Hc 6SS1a 6CWw HAMMII 00 ¢-KSNB 41 &
LINE OSSRAY3Aa YR adomMQ I YRpEDEGRANGIZ yIE g R DPad@ T TORYS
YR WO2dzNIi 2yfteQ OFaSas atAakate f2y3ISNE puHop oSS

Table 8.8: A comparison of the mean duration of care proceedings (weeks) for cases with and without
pre-proceedings in the 6 local authorities

Local Authority  Case Type* Mean N
A PPP and s.31 37.25 12
Court only 35.59 17
Total 36.28 29
B PPP and s.31 57.83 12
Court only 59.76 17
Total 58.97 29
C PPP and s.31 56.78 9
Court only 64.29 17
Total 61.69 26
D PPP and s.31 48.40 10
Court only 46.91 22
Total 47.37 32
E PPP and s.31 50.70 10
Court only 54.42 24
Total 53.32 34
F PPP and s.31 59.43 7
Court only 62.50 4
Total 60.55 11
Total PPP and s.31 50.98 60
Court only 52.50 101
Total 51.93 161

F W/ 2dz2NIi 2yt @Q Ay GdrodeRdngs pdess Sas usedKsBrgisto totfShe lidtédion
to bring proceedings i.e. letter of intent cases.
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difference, 7 weeks in Area C, where cases withougpoeeedings took longest, over 64 weeks.

Groupirg cases into under 30 weeks,-30 weeks, 50 weeks and over 80 weeks the differences

between Areas were statistically significant (p=<0 .001). In Area A, more than a third of cases were

completed in 30 weeks or less, compared with 18% for the sam@endmle. Conversely, more than

30% of cases in Area C lasted longer than 80 weeks, compared with 12% for the sample as a whole.

In contrast with the findings of th€are Profiling Studiviasson et al. 2008), there was almost no

difference in length betweenases heard in the FPC and in the county court. Whilst the mean duration

of FPC cases for that 2004 sample was 41.9 weeks, it was 52.1 weeks for the current 2009 sample. The
length of the county court cases had not increased to such an extent, 51.5 a@®igared with 50.3

weeks in 2004. However, these figures must be viewed with cagti@riations between court areas

are substantial, and the current sample was mostly drawn from areas not included in the earlier study.

Examining cases with and withoutegproceedings revealed similarities and differences between cases

Ay GKS Ct/ FyR GK2aS Ay (KS 0O2dzyieée O2 daddeaingsA (i K i K
YR adomQ OFa&asS 4l a KSINR Ay GKS O2dzfdudsin@e dzNI =z (G KS
f Sy3adk 2F GKAa (el 2F OrasS Ay +NBOSKBARYIABGI VRLIE W
was similar in the different levels of court. In contrast, there were major differences between courts for
YwO2dzNIi 2yt &&@6 Abelasi/S B, Cand Drin E2Xtere was no difference with these cases, and in

C GKS ydzyoSNE 2F OFrasSa gta (G22 avlrtf F2NJ I aSyaaio
the FPC were shorter by 7 and 4 weeks, respectively, than such esédsithe county court. One

possible explanation is that cases in the FPC may have been somewhat less complex than those in the
country court; alternatively, it may have been easier to timetable final hearings in the FPC. In contrast, in
Areas A and Chese cases took longer in the FPC, 8 and 19 weeks respectively. It is unlikely that cases

which remained in the FPC wemerecomplex than those that were transferred to the county court, so

it seems likely that case management was weaker in the FPCrttlae county court in these areas.

This fits with observations of FPCs in a study of care proceedings under the PLO (Pearce et al. 2011). The
analysis also identified greater disparity in the treatment of cases with and without thprpoeedings

process\ y (G KS O2dzyiée OINENGS IRA Y Ta gIKSRBE LING O aSa (22
f2y3SNI GKIFIY WO2dz2NIIi 2yfeQ OFraSa o

Table 8.9, below, compares the duration of the sample cases with the length of cases in the same courts,
using published Ministry afustice statistics for the last quarter of 2011. The average for the study

sample overall was approximately 3 weeks shorter than the national figures. The Ministry of Justice
figures for the FPCs used by B and C include cases from neighbouring localiesitiat also used

these courts; this is also the case for all the county courts, with the exception of those serving A and E.
The length of cases in the two samples for the FPCs in A and D is remarkably similar, which suggests that
the study sample fily reflects cases and practice in those FPCs. In relation to most other courts, the

cases in the study sample were only a small proportion of those dealt with by these courts, and were
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substantially quicker to complete. This reflects the exclusion of&mplete cases from the study

figures and the impact of very long cases, which would have started before study cases, on the Ministry

of Justice averages. There may be other factors such as cases from the neighbouring local authorities
being less well pregred, taking longer and raising the average length. The only information available to
the researchers about prproceedings practices in the neighbouring local authorities was the Legal

Services Commission data giving the number of legal aid bills paicefproceedings work. The picture

of use this provides is both limited and unclear, except that use of thgprmeeedings process was
F02@3S GKS ylLGA2Yl§

Table 8.9 Length of care cases (weeks), sample and MoJ statistics compared*

I @SNI 3S
serves to illustree how long care cases were taking at the time of the research.

0 0 dzi

y2i

Mean | N MoJ N

Local Authority 10-12/11

A FPC 38.60( 15| 36 20
CcC 33.79| 14 44 40
Total 36.28[ 29

B** FPC 57.35| 20| 64 30
CC 62.56 9| 72 60
Total 58.97| 29

C* FPC 64.07| 15| 60 40
CcC 58.45| 11 64 30
Total 61.69| 26

D FPC 46.73| 22 46 30
cc 48.80 10| 75 70
Total 47.37] 32

E FPC 53.55| 20
cC 53.00| 14 88 10
Total 53.32| 34

F FPC 53.17 6| 64 30
cc 69.40 5| 83 20
Total 60.55| 11

Total FPC 52.09| 98
cC 51.68| 63
Total 51.93] 161 55 5K

*Sourcehttp://open.justice.gov.uk/courts/careproceedings/

** The duration given for these courts is correct but the number of cases given in published

statistics has been changed.
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The length of proceedings from legal planning meeting to the end of the final hearing

If the focus is on delay for children, the whole perfrom the legal planning meeting to the end of the

LINE OSSRAYy3a Ydzald 6S O2ya8ARSNBR 6S0OldzasS (KAa Aa (K
combination of substantial periods in ppgoceedings and no shortening of care proceedings meant

that many children spent long periods before a final decision was made about their care. Furthermore,

for those children where the plan was adoption, this was not the end of the process, adoptive parents

had to be found and the adoption process completed.

The caonbined length of the preoroceedings process and the care proceedings resulted in a mean length
F2NILIMNBNIES SRAYy3Ia YR adomQ OFasSa 2F tnonw 6SS1ad ¢KS
where the comparative speed of care proceedings was offgetelays in sending letters and holding

meetings. The highest mean length was 82.3 weeks in Area E, where both {hepeedings process

YR OFNB LINRPOSSRAYy3Ia ¢SNB fSyaitkeod .& O2YLINRAZ2Y S
mean of 59.2 weks, more than 10 weeks quicker, and ranging from a mean of 47.5 weeks in A to 68.8

weeks in F, where there were also 2 unfinished cases. Using the total length of cases, the difference
0S06SSHYNMOBERAYIE | YR adomQ licdlRsigwieantdzaNdD.omBy f e Q OF 4 S:

Disputed matters and hearing length

Disputes during proceedings tend to lengthen proceedings because of the need to timetable additional

or longer hearings to allow the court to consider disputed matters. The analysis exawtiegiter there

were contests in relation to the following matters: interim care orders, additional assessments, contact,

L F OSYSy (s (GKNBakK2tftR IyR OldzalGA2y 2F KIENX¥® ! LAY
cases. These findings are suarized in table 8.10.

Table 8.10: Disputed matters, cases with and without ggeoceedings compared

issue Wt -NB W/ 2 dzNJi Overall N disputed Significance
proceedings disputed (P =)
YR & do
ICO 39.0% 27.5% 31.7% 51 NS
Assessments 22.4% 22.5% 22.5% 36 NS
Contact 27.1% 16.3% 20.4% 32 NS
Placement 32.7% 20.9% 25.0% 35 NS
Threshold 21.3% 35.3% 30.1% 49 NS (0.06)
Causation 0% 11.8% 7.4% 12 0.005
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There was no difference in the proportion of assessment contests for the two types of case. Where the
pre-proceedings process had been used, parents were more likely to contest other issues, with the

exception of the threshold and causation, but these differences were not statistically significant. The
substantial proportion of contested issues where thre-proceedings process had been used did not
adz3asSad GKFG LI NByida 6SNB Y2NB gAfttAy3a G2 | OOSLI
GKSY 2dziaARS (GKS TFlLYAtéd Ly O2y (NI ad 6A0GK ¢e&f SNNa
the pre-proceedings process did not appear to make adverse decisions more acceptable in this very
SY2GADPS I NBlI® LYRSSRI LINByliaQ AyroAftAadae G2 YSSi
application was made may have encouraged them to fighssguently.

Issues relating to the threshold and causation are different. Whereas most of the cases following the
pre-proceedings process involved IeigS N 2 NJ NBLISF SR FlF Af dzZNB (2 LINR GA
cases, which went direct to care prockiegs were more often based on specific incidents. In such cases,

who has caused the harm, and whether what has happened is the result of failure to provide adequate
OFNB YI& 0SS i A&dadsSe ¢Kdza GKSNBE | NBE evaaddds WO2 dzNJI
different rates of contest are to be expected in the different types of case.

The fact that a matter is disputed does not indicate how strongly it was contested, or whether the party
contesting had an arguable case. The length of the final hgarovides some indication of these

YFGGSNERE G tSrad G2 GKS SEGSyd dGKFG GKS FAyEt KS
LIN2 OSSRAY3Ia YR adomQ OFasSa GKS FTAyLFf KSIENRARyYy3a fI a
cases.Convetst @ 2 o> 2F 02dz2NIi 2yfte OFasSa G221 G-KNBS 2N
LINE OSSRAY3a | yR adomQ Ol aSao ¢tKS YSIy tSy3adk 27
O2YLI NBR gAGK HdnTp RFE&a F2N WYWQArkdeNdatistichlf e Q OF 4Sa o
significance.

Overall, it appeared that the prproceedings process made no difference to the way care cases were
handled by the courts. This reflects the experience of local authorities in the study and elsewhere, and
of lawyers repreenting parents.

8.8 The outcome of care proceedings

The use of the prproceedings process made no difference to the orders made at final hearing, see
table 8.11. The outcome of these proceedings were comparable with those @ateeProfiling Studjf,
allowance is made for the greater emphasis currently given to adoption, and the fact that special
guardianship was only available for cases concluded after Decemb@084. Care orders, with or
without Freeing/Placement orders were made in 59.4% of20@4 sample and 58.9% of the 2009
sample, and residence or special guardianship orders were made in 23.5% and 25.1% respectively.

Although the numbers are small, the use of the-preceedings process appeared to have some impact

on case outcome; all butne of the 11 cases which did not result in an order, because they were

GAGKRNI 6y RAAYAAaaSR 2NJ Iy 2NRSNJ 2F y2 2NRSNJ g1l &

the preLIN2 OSSRAY 33a LINRPOSE3a GLINFOSKRBA ¥ Fi @LlsyRivdeditgsad y O Wil
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had been started after the mother failed to turn up for a review-preceedings meeting. The

LINE OSSRAYy3Ia 6SNB adzoaSljdsSyidfte gAGKRNI gy F2tf26Ay3
supported by both the local authority an&tS OKA f RNBy Qa 3 dapdta&idnlbee® | I R INBS |
established between the local authority and the mother in this case, care proceedings could have been
avoided.

Table 8.11 Orders made at final hearing

order CPS Edge of care| Wt t to M4 W/ 2 dzNJi| Edge of care
(2004) (2009) %

% % % N
Dismissed 0.3 1.2 - 1.9 2
Care order 47.9 25.8 26.7 25.2 42
Care +FO/PO 11.5 33.1 30.0 35.0 54
SO 14.2 12.3 11.7 12.6 20
RO/ RO+SO 23.0 11.0 11.7 10.7 18
SGO 0.5 14.7 20.0 11.7 24
No order/ wdn 2.5 2.9 - 1.8 3
Total 365 163 60 103 163*
Wdn before 20 5 1 4 5
FH/

*Excludes 5 cases incomplete at the end of the Study.

Key points

1 The preproceedings process was successful in diverting cases from care proceedings both
through improvements to parental care and bysuring agreement to care by other family
members. Around a quarter of cases that entered the greoceedings process in the sample
local authorities were diverted from proceedings.

1 A higher rate of no care proceedings was found in the observation sampee proceedings
were avoided in approximately twehirds of observed cases where this was possible.
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The use of the prgoroceedings process was prone to delay. Delays occurred at all points of
the process: sending of letters before proceedings, arrangimgetings and taking action
GKSNB LI NByia RAR y2i FIRRNBaa (GKS 20t | dzikK2N

Interviewees from all professional backgrounds agreed that the courts generally disregarded

the pre-proceedings work and ordered further assessments. Laa#hority interviewees

were disillusioned but trying to find ways forward, such as agreed letters of instruction for
pre-proceedings assessments. Private lawyers saw it as an inevitable feature of the forward

looking logic of care proceedings and theirfreS G2 Wol G T2 Nlexplirations] Of A Sy &
were the need for fairness to the parentscepticism about the quality of local authority work,

and to prevent their decisions being overturned on appeal.

There was no statistically significant differee between the length of care proceedings for

WLINKRP2 OSSRAY3IEa YR adomQ YR WO2daNI 2yfeQ Ol aSa
in a few cases the prproceedings process had led to shorter proceedings. The average length

of proceedings for thavhole sample was 52 weeks.

S A48adzS 2F Ol dzal A2y X
R wO2dzaNIi 2yfteQ OlFasSa A
WYt-NRRP OSSRAY3IA | YR & Do m Qegd planBniy meetng tp thd edd/oBtiEeNI F N2 Y
FAYLFE KSIFNAyYy3 ( Khose thdtGentdshdight B dredpoce€llings.SThe mean

difference was 10 weeks and was statistically significant.

Overall, the use of the prgproceedings process made no diffamce to the orders made at final
hearing. However all but one of the cases which did not result in any order had reached court
without use of the preproceedings process.
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Chapter 9: Reflecting on the preroceedings process

This chapter offers commemgaand reflections on the empirical findings, in the light of the goals of the
pre-proceedings process, its background and the context of its subsequent implementation (as
described in Chapter 1); the theoretical perspectives and policy debates outligthter 3; and the
implications of the impending introduction of the 26 week limit for (most) care cases. Underlying all the
debates are the key challenges of having to manage the tensions between vitally important imperatives:
to protect children from ham and also families from injustice, to provide effective support to families
under pressure but avoid undue delay.

There are five main sections in the chapter. The first reflects on the findings and the theoretical

perspectives; the second highlightsh Y Ay WLI2 A A (0 A @S & -progedings pracess;A S a Q 2
the third considers whether and what added value it has brought; the fourth assesses the future

prospects for the process, and the final section debates the implications of the 26 week limit.

9.1 Reflections: the findings and the theoretical perspectives

Three aspects of the theoretical perspectives are discussed in this section: the naturalistic approach to
decisionmaking, the role of the law and lawyers, and the nature of partnershipveein social workers
and parents in a child protection context.

Naturalistic decisiommaking

A naturalistic approach reveals the complexity of decisi@aking about whether or not to take cases to

court, or into the preproceedings process. Itisnotasish S Y| G GSNJ 2F WR2Sa (G4KS Ol
GKNBaK2ft RKQ>X 0SOlFdzaS GKSNB NS RAFTFSNBYy(d GKNBakKz2f
what evidence is required, and many other pressures apart from the features of the case itself. The

02y OS WHANZ2 Ty RQS WFASEIRQ YR WTNI YD | SINBDO| KR2INAM B+
(Emerson and Paley 1992), as discussed in Chapter 3, suggest a range of factors that come to bear: for
example, the pressure of public opinion and fear of scandah@&gpolicies and culture, resources,

individual skills and values, previous experience, and expectations about what will happen if the case

does (or does not) go to court.

A way of looking at the processat emerged from the interviewss to see it irterms of the balancing of

three imperatives: rights, utility and procedures. There was a strong view that the letter and meeting

GSNBE GKS NARIK(G GKAy3a (G2 R2I yR O2dzZ R dz2LJK2f R LJ NB
orhope, fromthe l® f | dziK2NAG& &AARS Ay GKS dziAftAide 2F (GKS
meeting could bring about improved parental engagement. Against this, there were also strong views

that the process could lead to drift and delay, thus undermining utiffyfRa G KS OKAf RQa NA IK
ySaAFGAGS GAS6a 6SNB YI Ay AT A-Hréteedings piokeSs, l@Gelyztodgvee | LILIN.
it, causing great disillusionment in the local authorities. This rigtilisy dimension is discussed further

in section 94, on the future of the process.
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There was a third view that it was something that had to be done, another procedure, but this was
a2YSUAYSaA dzaSR 0@ -valle M&pfotasor évendyp sBdiBworfie?s toRake the sting
out of the process Wen discussing it with parents. There is nothing necessarily wrong in something
0SAYy3 I WLINRPOSRAINBQ AT Al A& 3INRdAzyRSR Ay 3I22R SgA
appropriate room for professional judgment about how to apply it. Also, tteén of procedural justice

adds another dimension, that following due process is the heart of a fair approach. In our six authorities,
although the preproceedings process was not used in every case, it did appear to have become a
routinely-considered patrof the social work and legal decisiomaking about care proceedings, and
interviewees valued it as a way of being fair to parents. The interweaving of these three perspectives,
with positive and negative sides to each, underscores the complexities dettisions and subsequent
action.

l'd F2NJ GKS RSOA&A2yaE Fo2dzi WiKNBakKz2f RQX GKS 462NR
for intervention, but as noted in Chapter 3, there are many different thresholds operating at different

points in he child protection system, and the interviews revealed some disagreement about what level

of threshold had to be crossed to justify the gseoceedings process and which warrant going straight

to courtg see Chapter 5. Given that all the cases in thegeeedings process should, according to the
Guidance, be ones where the local authority has decided that it intends to start care proceedings, they

should all have been considered to meet the s.31 threshold criteria for a care order; but the threshold
practicefor actually taking a case to court is higher than that (e.g. Cafcass 2012a, Education Committee

2012, 5778). The threshold(s) for the pygoceedings process are likely to fall between the two. The
consequence of operating a lower threshold foe preLINE OSSRA Yy 3& LINRB OSaa GKIFy Gl
for care proceedings means it could be used where proceedings would not be initiated, perhaps because

the case is not seen as justifying compulsory action or the currently available evidence is gkitéwe
RAaLlziS 6SG6SSy | 20t | dzikK2NRGE fFg@&SNIFYyR I @GS
go into the preproceedings process was described in Chapter 5. Practitioners may decide to allow such

cases into the prgroceedings system on theabis that the court horizon is more distant, the case will

be given further consideration before any proceedings are authorised, and by that time more will be
1Yy26y F02dzi GKS OKAfRQa OFINB® | 26SPHSNE idéarsa o NRy 3
into the system than would have been before.

hLISNFGAy3a F3AFAyad GKA&a NARA]lZ GKSNB Aa GKS Wil ad N
workload and use of resources. Also, there was an awareness of the importance of not starfing- the
proceedings process without the evidence, or the resolve, to go to court if the agreement were

breached, which should have kept cases out of the system. Nevertheless, there were cases which drifted

on in the preproceedings even though the agreemenidhaot been kept.

Thet 68 SNEQ NBfS YR AYyTtdSyos

The observations of the meetings showed that neither local authority nor private lawyers were taking
over the running or conduct of the meetings. All but one of the observed meetings was chaired by a
social work manager, and lawyers on both sides were, for the main part, quiet or even silent. This
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and Warwickshire, where local authority lawyetsired the meetings; but like us, they found that

LI NByiaQ tFge8SNAR ¢SNB dzadz-tte ljdASi Ay GKS YSSiAy
paralegals representing parents than we didpproximately half the cases in their study, whereas only

20% d the parents in our observed sample did not have a qualified solicitor.

This is not to say that the lawyers, on both sides, did not influence what happened, both by their

presence in the meeting itself and by their advice in other meetings with th8iclli &8 6 A dSd OKA f R
services staff or parents). Nor is it the case that paralegals could not undertake the work in the meeting

Fa ¢Sttt Fa | ljdZd t ATASR a2t AOAG2NE O2yiNINB (2 | 2f
representation from pralegals (2013, 8). Our findings and analysis are that whatever the qualifications,

GKS flgeSNRa NRtS gFa O2yadNIAySR o0& (GKS SikKz2a 27
(MoJ and DCSF 2009, para 2.5.2), and actively to involve thet pasemell as pragmatic considerations

about how well they knew the case, and funding. The priority was to help the parents to speak for

themselves, if at all possible, as a first step towards greater engagement.

The local authority lawyers are key paipants in the legal planning meetings that make the decision

whether or not to enter the preroceedings process, and may be involved in the review processes. They

may be asked to give advice about the letter, or other aspects of the case as the worégses. We

also observed them taking part in prand postmeeting discussions with social workers and team

managers. Their advice about whether or not the threshold for thegsoeeedings process was met,

was crucial to the whole operation. As discusked 2 9S> GKA& gl a y2a a4 &t
OK2A0SQ> o0dzi O2dzZ R 6S | &f ALIISNE O2y O9mitking a2 YSGAY
cases, and the way that some legal planning meetings were organised could compound thidtid3ifficu

could arise if information was not available to participants beforehand, if tight scheduling meant there

was not enough opportunity to discuss the issues, or if the discussion was not suitably focused.

¢KS LI NBydaQ I ¢&S Nhhe prgpfoteddhgsBelng byitieir saiy/aRcizOG 2 F
credibility as independent cliesibcused professionals, even if they said little. Parents found their advice

and presence supportive, and this could change their behaviour, helping them to engage better. Also

the lawyer was a witness to the conduct of the local authority, and this could have a-@mgeimpact

2y GKS NBflFIGA2yaKALI 0SisSSy (KS OKAf RNBYyQa aSNWAO

The lawyers influenced the process by what they said to themtslieefore and after the meeting, and

here our findings echo those of previous research into independent advice and advocacy in child
protection meetings, that their main advice is to cooperate with the local authority. This is a way in
which the utility d the process appealed to the social work side, and fits with the naturalistic approach
that highlights the multiple factors that influence the progress of cases. The lawyers tend to encourage
participation and compliance, rather than challenge.

A distingive finding from our study concerns the impact of what happens (or not) at courtably,
that the pre-proceedings process had very little impact whatsoever. New or repeat assessments were
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still ordered, and the average duration of court proceedings mees enough the same whether or not

cases had been through the ppeoceedings stage. So, paradoxically, the lawyers did not need to worry

622 YdzOK | o02dzi LINPGSOGAY3I GKSANI Ot ASyidiQa AydiSNBai
chance theranyway), but could focus on ensuring that their client had the best opportunity of avoiding
LIN2E OSSRAYy3JIaz o6& dzyRSNEGFYRAY3I G(GKS | dzikK2NARG&Qa
G2NJAYy3 WAY GKS aKFER2g 2F G% de dossibilly obaacot2 2 1 Ay |y
application, but (excluding the letter of intent cases) the shadow was not as dark as one might suppose.

X< O«

2y
Y

Partnership and delay

The preproceedings process may be a way of trying to work in partnership with parents, g in t

context of child protection work this is an unequal pairing. The local authority has statutory duties to

protect children and the power to start court proceedings to remove them from their parents. Studies of
parental participation in child protectiorases show that parents are usually intensely aware of this

imbalance and the pressure on them to comply, in general and especially in case conferences and other
formal meetings (for useful summaries see Healy and Darlington, 2009; Darlington et alBacdley

SG tfd® wnmmMoO®d / 2Nbeé SiG fPQad Odmdppcy NBaSINOK Aydz
attendance was not meant to bring different decisions or different outcomes, but to enforce their

compliance with the praletermined views of th professionals. The observations and interviews in our

study certainly showed this tendency. The literature on legal representation (Masson et al. 2007; Pearce

SG Ftftd wnmmT al daz2y HaMHO AffdzYAyldSa K2Bheyd NByia
FOG Ay GKSANI Ot ASyiQa AyiaSNBadasx odzi F2NJ GKS YIFAY
part in the meeting, and stick to the agreement proposed by the local authority. The lawyers are

prepared to question the details of the propasagreement, but any changes tend to be about

relatively peripheral matters. The local authority will hold to its core requirements. Parental

LI NI AOALI GA2Y |y RprobestiingdipyoSebshstcanstifined lyy thés& IBnitsLINI

N>

Setagainstthe2l OF f | dzi K2NA(G&eQa K2LJS F2NJ ySg 2N AYLNRBOSR
risk of drift and delay. This is of course a long standing difficulty, as the theoretical and policy

perspectives showed. The ppeoceedings process was intended to reddeday in care proceedings,

but this study shows that it has not achieved that.

9.2 Positives and negatives of the pproceedings process

The preproceedings process has strengths and weaknesses, and brings opportunities and threats. The
theoretical andpolicy perspectives shed light on the potential benefits and pitfalls found in the empirical
study.

First, the process brings opportunities and threats for both social workers and parents. For social

G2N] SNES GKSNB Aa (0KS LiNPe@kiadhair medsagd, and théSprocdssNbly (1 Q &
lead to better engagemeng an example of the attraction of the least overtly coercive route identified

by Dingwall et al. (1983), and the subtle aspects of social and legal control identified by ttiegtiod

literature. Social workers also appreciated the process as a framework for making clear plans about the
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