
—Page 1 of 18— 

COURT OF SESSION, SCOTLAND 
P619/13 

FOX SOLICITORS LTD 
 FOR  

JUDICIAL REVIEW 
 

NOTE OF ARGUMENT FOR THE PETITIONERS 
 

1. This note is intended to be read after the petition and does not repeat 
its contents. It deals first with some preliminary matters; it then deals 
with the arguments on the merits (paragraphs 10 to 15 of the petition); 
and finally it deals with remedies. The Lord Chancellor is referred to as 
‘the respondent’. This note is written without sight of the answers or 
any note for the respondent, so will inevitably fail to deal with all 
issues to be addressed at the hearing.  

 
PRELIMINARY MATTERS 
(a) The meaning of the Fees Order: some issues 
 
2. Fees in multiple-appellant appeals. The problem here is with 

regulation 2’s definition of ‘appellant’ as ‘a person who appeals to the 
EAT…’. Using Inco Europe 1  principles, however, this could be 
interpreted as ‘all persons who appeal to the EAT…’, so as to have the 
effect that when appeals are presented to the EAT by two or more 
appellants against a combined decision in two or more combined cases 
only one fee is payable; joint and several liability could readily be 
implied. It is understood that the respondent may accept this would be 
appropriate to avoid absurdity and to comply with the clear purpose of 

                                                
1  Inco Europe Ltd v First Choice Distribution [2000] 1 WLR. 586. At page 592, Lord Nicholls 
said that in suitable cases the court might add or substitute words to comply with 
Parliament’s intention. He went on: ‘‘Before interpreting a statute in this way the court must be 
abundantly sure of three matters: (1) the intended purpose of the statute or provision in question; 
(2) that by inadvertence the draftsman and Parliament failed to give effect to that purpose in the 
provision in question; and (3) the substance of the provision Parliament would have made, although 
not necessarily the precise words Parliament would have I used, had the error in the Bill been 
noticed. The third of these conditions is of crucial importance. Otherwise any attempt to determine 
the meaning of the enactment would cross the boundary between construction and legislation.’’ A 
recent Scottish example is Davies v SCRC, 2013 SLT 513 (UKSC) at paragraphs 33 to 37.  
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what was intended; but if this or something similar could not be done, 
the irrationality of the Fees Order is manifest: Petition, paragraph 15. 

 
3. Membership of multiple groups. The problem here is the definition of 

fee group, which has the effect that group rates are permanently fixed 
at the moment the claim is submitted: regulation 2 and in particular the 
word ‘and’ at the end of (b) (i) when ‘or’ would make better sense for 
hearing fees. It seems impossible to suggest, however, that a similarly 
commonsensical approach might be taken to this, because it is not clear 
that this was inadvertence; it seems that it was positively contemplated 
that people might leave fee groups, but could never join them. 

 
4. Equal pay claims: are they the lower fees (Type A) or higher (Type B)? 

The impact assessment, the stakeholder letter, and the Minister in 
Parliament all said that they were the higher fee and this was clearly 
intended. But equal pay claims are brought under section 66 of the 
Equality Act 2010, and these are listed in Schedule 2 Table 2, at page 13 
entry 6, as Type A; so on the face of the order they would attract the 
lower fee unless they were combined with another complaint, most 
obviously sex discrimination. Which are they? The respondent’s 
answer is awaited. 

 
(b) Standing 

5. On 2 July the respondent’s counsel reserved her position on the 
petitioner’s standing. Behind any argument that the petitioner lacks 
standing is the proposition that this Court should not concern itself 
with whether the Fees Order is unlawful. That makes no sense. The 
petitioner is ‘acting in the public interest and can genuinely say that the 
issue directly affects the section of the public that [it] seeks to represent’: Lord 
Hope in AXA General Insurance Ltd and others v HM Advocate and others 
2012 SC (UKSC) 122, paragraph 63. That is enough: see also Lord Reed 
at paragraphs 169-171. This was followed in RM v Scottish Ministers, 
2013 SLT 57, paragraph 48; there the necessary regulations had never 
been made so that nobody could have a private interest. And see 
Walton v Scottish Ministers 2012 SLT 1211 per Lord Reed at paragraph 
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94: ‘The rule of law would not be maintained if, because everyone was equally 
affected by an unlawful act, no-one was able to bring proceedings to challenge 
it’ (and Lord Hope at 151-154). So equally here; if the petitioner lacks 
standing, nobody has standing until the Fees Order has come into force. 
Any argument that the petitioner lacks standing runs into these 
practical questions: (1) Why should the Court be forced to wait until 
the regulations have come into force and a private person who wishes 
to submit a claim form challenges them? (2) It is understood to be 
accepted that Unison (whose relationship to the issue is identical to the 
petitioner’s) have standing to challenge in England; can it really be the 
case that – in the face of AXA which made clear that the test of 
standing was the same – a challenge can meantime only be brought in 
England? (3) If, as is understood, the EHRC is supportive of the 
petitioner’s pleas, it has standing in terms of the Equality Act 2010 
section 30: what then does it matter whether the petitioner also does 
so? At this time it appears unnecessary to spend more time on the 
petitioner’s standing: the merits must be addressed in any event. 

 
(c) Relationship with the Unison petition 

6. At the time of writing this had not been seen. But it is believed that it 
seeks the quashing of the regulations on generally similar grounds to 
those in this petition, although we are told there are ‘significant points of 
distinction’. The High Court of England and the Court of Session as 
national supreme courts have equal jurisdiction to strike down an 
order made by Westminster ministers which has effect throughout 
Great Britain2. This Court need not concern itself with the English 
petition. If the two courts reached different conclusions as to the 
validity in law of the Fees Order, interesting questions might 
conceivably arise; but that need not be anticipated.  

 
THE GENERAL AVAILABILITY OF JUDICIAL REVIEW OF A 
STATUTORY INSTRUMENT OR DRAFT STATUTORY 
INSTRUMENT. 

                                                
2 Not the UK; Northern Ireland has a separate structure. 
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7. The Fees Order is an order of a minister; it is not an order made by 
Parliament, although it has been approved (or is likely to be approved, 
it does not matter which) by Parliament. At the time of the hearing in 
Court, it is likely that it will still be in draft; that also does not matter 
for immediate purposes, although it might affect remedies and this is 
considered below. It was often suggested that statutory instruments 
could not be challenged on general judicial grounds, and in particular 
as irrational: the decision of this Court in City of Edinburgh Council v 
Secretary of State 1985 SC 261 (now-overturned by Bank Mellat v 
Treasury, [2013] UKSC 39, see paragraphs 40-41) was an example. Even 
then, it was settled that they could be challenged as in breach of 
European law: R v Secretary of State, ex parte Factortame [1991] 1 AC 603.  

 
8. However, the general availability of judicial review on the ordinary 

range of grounds for judicial review of administrative action was 
established in Bank Mellat v Treasury, [2013] UKSC 39. See in particular 
paragraphs 38-42 (Lord Sumption for the majority), and paragraphs 53-
54 (Lord Reed who dissented only on the facts of the case): ‘… the 
reason why a statutory instrument lies within the scope of the courts' 
supervisory jurisdiction, whereas an Act of Parliament does not, is that the 
making of a statutory instrument is an act of the executive, exercising limited 
powers.’ So the Court can review the Fees Order, whether in draft or 
made, on ordinary grounds. 

 
THE PRINCIPLES OF EQUIVALENCE AND EFFECTIVENESS 
9. These are long-settled principles of European law, binding upon the 

respondent. Each is an aspect of the broad principle of access to justice 
for rights granted by European law: ‘it is for the national courts to provide 
the legal protection which individuals derive from the rules of EU law and to 

ensure that those rules are fully effective’ (Ku ̈cu ̈kdeveci v Swedex GmbH 
[2011] 2 CMLR. 27 at paragraph 45). They tend, in the authorities, to be 
treated in tandem. Thus, in FII Group Test Claimants v Revenue and 
Customs Comrs, [2012] AC 337, Lord Reed said  ‘[217]… it is for the 
member states to ensure the effective judicial protection of an individual's 
rights under EU law…. [218] …the procedural rules laid down by domestic 
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law must comply with two conditions. First, they must not be less favourable 
than those governing similar domestic actions. That is the principle of 
equivalence. Secondly, they must not render virtually impossible or 
excessively difficult the exercise of rights conferred by EU law. That is the 
principle of effectiveness. Equivalence and effectiveness are complementary 
requirements.’ This is language found in many ECJ decisions, most 
recently (27 June 2013) in ET Agrokonsulting-04-Velko Stoyanov v! 
Izpalnitelen direktor na Darzhaven fond 'Zemedelie' - Razplashtatelna 
agentsia, C-93/12 unreported (‘Agrokonsulting’), at paragraphs 35 to 37. 
It is critical to note that these principles are objective and for the court 
to determine; the court does not confine itself to questioning the 
decision-making leading to the Fees Order. 

 
EQUIVALENCE 
10. Accordingly, the elements of the principle of equivalence are these, and 

if they are found to be present, the Fees Order is unlawful: 
a. First: A claim based on European law; 
b. Second: A comparator claim based on domestic law3; and 
c. Third: A comparison between the treatment of the first and the 

second which reveals less favourable treatment for the first.  
 

11. First: A claim based on European law. The ET and EAT deal with 
claims of which some, such as unfair dismissal, are based on domestic 
law and some, such as equal pay, are based on European law. 
Importantly for present purposes, it is well settled that claims for equal 
pay and claims in respect of sex and race discrimination in 
employment are based on rights under European law, whether they 
explicitly rely on UK statute law (formerly the Equal Pay Act 1970, 
now section 66 of the Equality Act 2010) or European law (now among 
other provisions Article 157 of the Treaty of Functioning of the 
European Union (‘TFEU’) or both. That was settled, in the case of equal 
pay, by the ECJ’s decision in Levez v TH Jennings [1999] ICR 521 (at 545-
6, paragraphs 46-48). So also are claims in respect of sex or race 

                                                
3 Or possibly if partly based on another aspect of European law; that question was referred 
to the ECJ by the UKSC in the case of FA (Iraq) [2011] 3 CMLR 23, but that did not proceed. 
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discrimination in employment; thus Directive 2000/43/EC (race etc.), 
Directive 2006/54/EC (sex), and generally Directive 2000/78/EC as 
explained in Ku ̈cu ̈kdeveci [2011] 2 CMLR 27. 

 
12. Second: the comparator claim. ‘It is for the national court, which has 

direct knowledge of the detailed procedural rules applicable, to ascertain 
whether the actions concerned are similar as regards their purpose, cause of 
action and essential characteristics ‘; Agrokonsulting, paragraph 39. 
‘Whether a domestic law action is similar to a claim for infringement of [a 
European right] depends on whether the purpose, the cause of action and the 
essential characteristics of the two proceedings are similar’: Preston v 
Wolverhampton NHS Trust, [2001] 2 AC 455 (HLE) at paragraph 14. 
There is much jurisprudence on the nature of the necessary similarity, 
much of it collected and discussed in FA (Iraq) [2011] 3 CMLR 23, but 
here the comparator seems straightforward. It was held by the EAT as 
long ago as Levez v TH Jennings [2000] ICR 58 that a proper comparator 
to equal pay claims, which are breach of contract claims, was a claim 
for breach of contract in the ordinary courts. Preston in the House of 
Lords approved that general approach: paragraphs 21-22.  

 
13. Thus, in the case of equal pay claims, it is settled law that a proper 

comparator with ‘equal pay claims in the ET’ is ‘contract or breach of 
contract claims by employees in the sheriff court’; in each the nature of the 
action is a claim for payment due under a contract of employment. The 
comparators in procedural terms are small claim (to £3000); summary 
cause (£3-5000); and ordinary cause procedure (over £5000). 
Discrimination claims, on the other hand, are not contractual but 
delictual; they may in general only be brought against an employer in 
the ET and only against another person in the ordinary courts. Thus, 
for example, if a Jewish in-house lawyer complains of anti-Semitic 
treatment at a conference, the complaint will go to the ET if made 
against her employer and will go to the Sheriff Court if made against 
the conference organisers. Thus the comparator here is claims in delict; 
in this example, perhaps most obviously under the Protection from 
Harassment Act 1997 section 8, which is an entirely domestic remedy 
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so far as non-discriminatory harassment is concerned: Majrowski v 
Guy’s and St Thomas’s NHS Trust [2007] 1 AC 224. The comparators in 
procedural terms are as before. 

 
14. Third: less favourable rules. There is little consideration in the case-

law of differential rules for the payment of fees or other expenses, but 
in principle there is no reason why these should be regarded in any 
way different in principle to other rules which differ between 
jurisdictions, such as time-bar in the cases mentioned above of Levez 
and Preston 4 , or rules as to jurisdiction in Agrokonsulting. The 
proposition here is that the differences in the scale of fees in the ET and 
EAT for equal pay and discrimination claims as compared with those 
in the Sheriff Court (first instance and on appeal) are so gross that they 
breach the principle of equivalence. It is well settled that, in answering 
this question, the court must look at the scale of fees in its context, in 
the round, and objectively: see for example IRC v Ainsworth, [2009] ICR 
985, paragraphs 60 and 84-85 (although noting that the references there 
to the ET as ‘inexpensive’ and ‘relatively cheap’ are ironically to be made 
obsolete by the Fees Order). Context of particular importance is given 
by the availability of civil legal aid in the sheriff court but not in the ET 
(although it is available in the EAT); the different remission schemes 
and in particular the automatic remission of fees for legally aided 
parties in the sheriff court, but not in the Fees Order; the fact that, 
unlike the ordinary courts where all parties pay, under the Fees Order 
in the ET the claimant alone pays lodging and hearing fees; and the 
absence of a right to (as distinct from a discretionary power to grant) 
reimbursement of fees from the respondent on success. 

 
15. A comparison of the fees payable by single claimants in the ET/EAT in 

equal pay/discrimination cases, against those payable in the sheriff 
court, is attached as the Appendix. The disproportion is gross. From 
this table, it can be seen that at first instance, the former is £1200 as 
against the latter which (small claims/summary/ordinary) is 

                                                
4 More recently, Bulicke v Deutsche Buro Service GmbH [2011] 1 CMLR 9, referred to in the 
petition. 
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£16/£71/£2405; and on appeal, the former is £1600 and the latter 
£55/£1046. In the case of multiple claims (whether or not submitted on 
a single claim form), the differences are even starker, because the 
sheriff court fees will cover any number of pursuers, although it will 
cost £44 to add an additional pursuer by minute of amendment. Let us 
take the examples of claims for 5, 20 or 200 claimants.  

a. In the case of a single claim for 5 claimants, ET fees are £2400 
against £16/£71/£240; in the case of a multiple claim made up 
by 5 claimants joining at different times, ET fees are £6,000 
against £80/£247/£4167.  

b. In the case of a single claim for 20 claimants, ET fees are £4800 
against £16/£71/£240; in the case of a multiple claim made up 
by 20 claimants joining at different times, ET fees are £24,000 
against £320/£907/£1076.  

c. In the case of a single claim for 200 claimants, ET fees are £7200 
against £16/£71/£240; in the case of a multiple claim made up 
by 200 claimants joining at different times, ET fees are £224,000 
against £3200/£887/8896.  

 
16. Taking in every case the highest (ordinary cause) sheriff court figure to 

give the benefit of the doubt to the respondent – although as can be 
seen below many would be more appropriately raised as small claims 
or summary causes – the ratios are these, and they will not be very 
different taking different likely examples: 

a. ET,  single claim;    6 times the Sheriff Court;  
b. ET,  multiple claim for 5;  10 times the Sheriff Court; 
c. ET,  5 brought separately;  14.4 times the Sheriff Court 
d. ET,  multiple claim for 20;  20 times the Sheriff Court; 
e. ET,  20 brought separately;  22.3 times the Sheriff Court 
f. ET,  multiple claim for 200;  30 times the Sheriff Court; 

                                                
5 These assume settlement before the hearing. If there was a proof at £207 per day, 
ordinary cause figures would be that much higher (there is no proof fee is small claims or 
summary causes) 
6 Again, assuming settlement before the hearing. If there was a one-day appeal, the figures 
would be up to £311. 
7 In small claims, this is £16 x the number of claimants; otherwise, these are the single fees 
plus so many Minutes (4, 19, or 199) at £44 each and assume settlement as before. 
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g. ET,  200 brought separately;  25.2 times the Sheriff Court; 
and 

h. EAT,  all cases once Inco is applied; 15.4 times the Sheriff 
Principal8 . 

 
17. These differences are not de minimis. In Commission v Netherlands, 2012 

EUECJ C-580/10, 26 April 2012, the mere fact that one set of fees 
ranged from 7 to 27 times the other led to a finding of 
disproportionality: paragraphs 75 to 79. That case was approved in 
Ministry of Justice v O’Brien, [2013] ICR 419 (UKSC), paragraphs 67-68. 

 
18. The availability of remission from fees is also significant in considering 

whether the ET offers ‘equivalent’ remedies; the respondent identifies 
the remission scheme as the protection for access to justice. But again 
there are substantial differences unfavourable to claims in the ET. The 
respondent estimates that 24% of claimants would be entitled to full 
remission9, but in Scottish courts about 74% of the adult population are 
entitled to legal aid on financial grounds10 and so entitled to full 
remission of fees in terms of the Sheriff Court Fees Order 1997 as 
amended, article 7 (1) (c ). And in an ordinary action a successful 
claimant would normally expect to be awarded expenses; not so in the 
ET or EAT. 

 
19. Ultimately the question is this: ‘observance of [the] principle requires that 

the national rule at issue be applied without distinction, whether the action is 
based on rights which individuals derive from European Union law or 
whether it is based on an infringement of national law, where the purpose and 
cause of action are similar’ : Agrokonsulting, paragraph 39. Here, the rule 
as to payment as a condition precedent of proceeding with a claim is 
not applied ‘without distinction’; looking at fees in the round, they are 
substantially ‘less favourable’ for European claims in the ET and EAT 
under the Fees Order than domestic law claims in the sheriff court. 
This vitiates the Fees Order. 

                                                
8 If Inco were not applied, the ratio would be enormously greater. 
9 Impact Assessment, 4.17-18. 
10 http://www.scotland.gov.uk/News/Releases/2009/04/06160127 . 
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EFFECTIVENESS 
20. The elements of the principle of effectiveness are these, and if they are 

found to be present, the Fees Order is unlawful: 
a. First: A claim based on European law; that is dealt with above. 
b. Second: That claim is rendered ‘virtually impossible or excessively 

difficult’; the first alternative is not suggested, but the second is. 
 

21. Accordingly, the single question here – which again is one for the 
objective judgment of the Court and in no sense for the discretion of 
the respondent – is whether the imposition of fees at the levels in the 
Fees Order for equal pay and/or discrimination claims renders the 
pursuit of such claims in the Tribunal ‘excessively difficult’. This is a test 
which falls far short of ‘virtual impossibility’ or, to use the language of 
cases on environmental expenses under Arhus such as Edwards v 
Environment Agency, C-260/11, 11 April 2013 unreported, ‘prohibitively 
expensive’ such that (paragraph 40) ‘the cost of proceedings must not 
appear, in certain cases, to be objectively unreasonable. Thus, the cost of 
proceedings must neither exceed the financial resources of the person 
concerned nor appear, in any event, to be objectively unreasonable.’ But on 
any view of the phrase ‘excessively difficult’, objective reasonableness 
must be a core criterion under this principle; thus in FII Group Test 
Claimants Lord Sumption said in the context of time-bar ‘[151] The 
fundamental requirement of the principle of effectiveness is that limitation 
periods should be reasonable, ie not so short as to make recovery by action 
"impossible or excessively difficult”.’ 

 
22. Critical considerations in this regard are the following: 

a. The high proportion such fees bear compared to the value of 
claims; 

b. The high proportion such fees would bear to available income 
and capital for many claimants; 

c. The low proportion of claimants entitled to fee remission; 
d. The absence of legal aid; 
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e. The absence of objective statistical evidence as to the difficulties 
claimants would face in making such payments, coupled with 
the views of those with independent and impartial expertise in 
this field such as the tribunal judiciary, the EHRC, and the 
Administrative Justice and Tribunals Council. 

 
23. It is important to bear in mind that equal pay and discrimination are 

relatively low-value claims. No official statistical analysis of the value 
of equal pay claims is known to the petitioner, but it is believed that 
the vast majority are worth less than £10,000 at the outside, probably 
much less (almost all settle successfully). The respondent’s most 
recently published statistics11 give median figures for all classes of 
discrimination case, insofar as actually determined by an ET (which 
may not correspond to the rather larger volume of settled cases). With 
the exception of sexual orientation discrimination, the median figures 
of awards lay between £4267 (religion) and £8928 (disability). 50%, in 
the nature of a median, were valued at less. Thus many claimants will 
be expected to pay fees amounting to a very high proportion of their 
possible claim, and to do so with no clear prospect that they will 
necessarily recover those fees even if successful, because 
reimbursement is discretionary and not a general rule. 

 
24. The financial position of claimants, who are on the whole low paid 

workers, is also relevant. Over 80% of equal pay claimants are women. 
A childless woman claimant who works full time at the national 
minimum wage (£6.19 per hour) is on the cusp of remission of fees 
under Schedule 3 part 3 of the Fees Order; one who is married to a man 
on the same wage is well above this level and would have to pay. 
These are typical claimants; they are being asked to ‘invest’ large sums 
in litigation which is likely to run for years, which they are unlikely to 
have. In the sheriff court, they would be entitled to seek legal aid; in 
the ET, only exceptionally and in any event that gives no remission for 
fees under the Fees Order. 

 
                                                

11 Employment Tribunals and EAT Statistics, 2011-12; !1 April 2011 to 31 March 2012. 
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25. A natural starting point for consideration as to whether fees at the level 
set by the Fees Order will in practice make it excessively difficult for 
claimants to pursuer their claims is to consider the views of impartial 
and responsible observers. The consultation paper which led to the 
Fees Order, and the consultation on fees remissions, received a number 
of submissions therefrom . Regrettably, the consultation responses as a 
whole are not published by the respondent and are not generally 
publicly available at present. But it is clear that a number of such 
observers considered that such fees were potentially in breach of the 
principles of effectiveness. Among those who could not be said to be 
representing claimant views but were independent and impartial: 

a. Employment Judges in Scotland: ‘Employment Judges in Scotland 
consider that there is a significant risk that if a claim is for a small 
amount of money then a claimant will be discouraged from pursuing 
that claim, even although they are legally entitled to the sums due.12’ 

b. Administrative Justice and Tribunals Council: ‘The introduction 
of fees for … employment appeals, threatens access to the 
administrative justice system, on which millions of vulnerable people 
depend. … the uncomfortably high levels of the proposed fees will 
inevitably create a barrier to justice, particularly for those wishing to 
pursue low value claims and for people of limited means whose income 
is just above means-tested benefit levels. … The levels of fees proposed 
are so unreasonably high as to act as a positive deterrent to bringing 
forward a claim, particularly for those whose income may be just above 
remission levels. This raises significant access to justice issues. … The 
effect of introducing fees for claimants at the high levels proposed will 
be to bar access to justice, particularly for those cases where the value 
of the claim falls below either the issue fee or the issue fee combined 
with the hearing fee. There will be many claimants with meritorious 
claims for whom the issue and hearing fees will prove an absolute bar. ‘ 

c. Civil Justice Council: ‘court fees may seriously deter people with 
such limited means from seeking access to justice… Many people on 
low incomes will be deterred from engaging in litigation when faced 
with multiple fees, whatever the merits of their case. … we are 

                                                
12 This quotation is taken from the respondents analysis of consultation responses, page 15.  
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concerned that pressure is being brought to bear on the economically 
weakest areas of the community, within which groups with protected 
characteristics (as defined in the Equality Act 2010) will be over-
represented.’ 

d. Law Society of England and Wales: ‘The effect of introducing fees 
for claimants, particularly at the point of entry to the system, will be to 
limit access to justice. There will be many with meritorious claims for 
whom an issue fee will prove an absolute bar. These will most likely be 
claimants of limited means who nevertheless earn too much to benefit 

from remission, the so-called “squeezed middle”. There may be a 
disproportionate impact on Claimants bringing discrimination claims, 
many of whom will be in employment, but perhaps earning a lower 
than average wage.’ 

e. Equality and Human Rights Commission: ‘The introduction of a 
fee will, we believe, make it excessively difficult for some individuals to 
exercise rights conferred by the EU Equality Directives in relation to 
protection against discrimination in the workplace.’ 

f. Scottish Human Rights Commission: ‘… this legislation … is 
likely to affect the ability of many women to pursue cases of 
discrimination and equal pay and act as a deterrent to claims.’13 

 
26. This seems, prima facie at least, to be a good evidential basis for the 

proposition that the fees would render the pursuit of claims ‘excessively 
difficult’. 

 
INDIRECT DISCRIMINATION 
27. Without seeking to repeat the argument at paragraph 13 of the petition, 

the concept of indirect discrimination is to be found in both the 
Equality Act 2010 and European law; compare Equality Act 2010 
section 19 with Directive 2006/54. The latter, Article 2 (1) (b), defines 
‘indirect discrimination’ as being ‘where an apparently neutral provision, 
criterion or practice would put persons of one sex at a particular disadvantage 
compared with persons of the other sex, unless that provision, criterion or 

                                                
13 Submission on the Seventh Periodic Report of the United Kingdom to the United 
Nations Committee on the Elimination of all forms of Discrimination Against Women, 8-
26 July 2013, paragraph 32. 
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practice is objectively justified by a legitimate aim, and the means of achieving 
that aim are appropriate and necessary’. That may be sufficient for present 
purposes; see also Patmalneice [2011] 1 WLR 783 at paragraph 23 where 
the UKSC applied this passage from the decision of the ECJ in an 
earlier case relative to nationality discrimination: ‘…, conditions imposed 
by national law must be regarded as indirectly discriminatory where, although 
applicable irrespective of nationality, they affect essentially migrant workers 
or where the great majority of those affected are migrant workers, as well as 
conditions which are applicable without distinction but can more easily be 
satisfied by national workers than by migrant workers or where there is a risk 
that they may operate to the particular detriment of migrant workers: ….26. It 
is otherwise only if those provisions are justified by objective considerations 
independent of the nationality of the workers concerned, and if they are 
proportionate to the legitimate aim pursued by the !national law…’ 

 
28. The setting of these fees predominantly affects women and 

disadvantaged minorities; see petition. It therefore requires ‘objective 
justification’; this must correspond to a ‘legitimate aim’; and this must be 
‘proportionate’. This is for the respondent to show, not for the petitioner 
to disprove; they are cumulative tests. 

 
29. In the absence of any answer from the respondent, it would be 

premature to address these matters at length. But it is worth noting 
that nothing in the Impact Assessment attempts to provide any 
justification, or any aim, going beyond the bald proposition that 
claimants should pay. There is nothing to show any consideration at all 
of the effect of such high fees on women or others with protected 
characteristics. The leading case on such circumstances is now Ministry 
of Justice v O’Brien, [2013] ICR 419 (UKSC), paragraphs 43 onwards. As 
said at paragraph 48, ‘this court is likely to treat with greater respect a 
justification for a policy which was carefully thought through by reference to 
the relevant principles at the time when it was adopted… it is difficult for the 
ministry to justify the proportionality of the means chosen to carry out their 
aims if they did not conduct the exercise of examining the alternatives or 
gather the necessary evidence to inform the choice at that time.’ So the Court 
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should look with great scepticism at arguments as to justification, or 
evidence to support this, which are not to be seen in the materials 
leading up to the Fees Order. Since the leading case of Bilka-Kaufhaus 
GmbH [1987] ICR 110, it has been trite that discriminatory measures 
cannot be justified unless they ‘correspond to a real need’; that is unlikely 
to exist if it was not thought of. 

 
30. The central justification put forward seems to be budgetary: it costs 

money to provide justice, so those who use it should pay. Except it 
seems, respondents; although defenders pay in the ordinary courts on 
an equal footing to pursuers. And nowhere is there any justification for 
charging more for equal pay and discrimination than their 
comparators in the sheriff court other than the statement that they cost 
more than other simpler cases in the ET, a non sequitur which amounts 
to arguing ‘women’s cases are more complex and expensive than 
men’s cases’. In O’Brien, the UKSC pointed out at paragraph 67-69 
‘Sound management of the public finances may be a legitimate aim, but that is 
very different from deliberately discriminating against part-time workers in 
order to save money.… A discriminatory rule or practice can only be justified 
by reference to a legitimate aim other than the simple saving of cost.’  

 
31. More will no doubt require to be said if and when any objective 

justification is offered by answers and argument. 
 

PUBLIC SECTOR EQUALITY DUTY: EQUALITY ACT S. 149 
32. This is dealt with in paragraph 14. The simple fact is that it does not 

appear that any regard was had to these matters. This is perhaps 
plainest when the final ‘summary of benefits’ is calculated at paragraph 
4.90. This, in calculating the ‘total gain to society’ gives no regard 
whatsoever to access to justice and the need to eliminate 
discrimination; it seems to assume that it is of no significance 
whatsoever whether equal pay and discrimination issues are litigated 
at all: they are ‘positive externalities from consumption’, footnote 50. On 
this arithmetical approach, it necessarily benefits claimants to prevent 
them litigating; and thus logically the greatest benefits would be 
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obtained by closing all courts and tribunals. The Equality Impact 
Assessment of the previous year took this no further; at page 18 it 
noted (rightly) that there are ‘wider societal aspects of a reduction in the 
number of discrimination and equal pay claims’ and refers to page 21, yet 
this is not in fact dealt with there or elsewhere at all. It seems to be 
suggested that because such matters cannot be measured they should 
be assumed not to exist. 

 
CONSTITUTIONAL ISSUES 
33. In oft-quoted words, Sir Richard Scott said in 199714 ‘…a policy which 

treats the civil justice system merely as a service to be offered at cost in the 
market place, and to be paid for by those who choose to use it, profoundly and 
dangerously mistakes the nature of the system and its constitutional function’. 
That is right, yet it is the scheme of the cost-benefit analysis of the Fees 
Order as may be seen in the Impact Assessment; the implicit 
description of access to justice as a ‘technical deadweight loss’ is as 
unconstitutional as it is depressing. This will be elaborated on if, as the 
Impact Assessment suggests, ‘cost’ is put forward as the sole objective 
justification. 

 
REMEDIES 
34. So long as the Fees Order remains in draft, it might be said that it has 

no real existence as yet, and that reduction is therefore inappropriate; it 
is not known what the respondent may say as to this. It may well be 
that an appropriate order would be a declarator corresponding to the 
perceived defects of the draft order. But, in principle, there is no reason 
why reduction of a draft should not be granted. Reduction may be 
granted of any decision, deed, or acting: Brown v Hamilton DC, 1983 SC 
(HL) 1 at 45. Here there is a decision to make the Fees Order once 
approved by Parliament; that can and should be reduced.  

 

                                                
14 13th March 1997 to the Kent Law Society in the Keith Tucker lecture;  a typical quotation 
with further comment is that by Lord Ackner, House of Lords, 14 July 1997 at 
http://www.publications.parliament.uk/pa/ld199798/ldhansrd/vo970714/text/70714-
06.htm  
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35. On an interim basis, it was suggested that undertakings might sensibly 
be given by the respondent. That remains the practical solution; but if 
he will not do so it would be appropriate either to interdict the 
rejection of claims or appeals by reason of non-payment of these fees, 
or to grant interim suspension of the Fees Order, in either case on the 
basis that this should remain in place until this litigation is concluded.  

 
 
JONATHAN MITCHELL QC 
8 JULY 2013 
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Appendix: 
Sheriff Court fees from 1 April 2013-07-08  
From Sheriff Court Fees Amendment Order 2012, Schedule 2 
 
Procedure Lodge Necessary 

incidental 
(see notes 
below) 

Fix final 
hearing 

Final 
hearing 
per day 

Lodge 
appeal 

Hearing 
of 
appeal 

ET Type B 250 0 950 0 400 1200 
Small 
claim to 
£200 

16 0 0 0   

Small 
claim 
£200-
£3000 

71 0 0 0 55  

Summary 
cause to 
£5000 

71 0 0 0 55  

Ordinary 87 104 
(Record) 
44 
(motion) 

49 207 104  

 


